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The Consumer Financial Protection Bureau (CFPB), which is responsible
for enforcing the Electronic Fund Transfer Act (EFTA) and related
Regulation E, recently issued a Bulletin 2013-10 explicitly prohibiting the
mandatory use of payroll card accounts at an employer-selected financial
institution and otherwise discussing the requirements for such use. Of
note is the fact that the EFTA and Regulation E specifically preempt any
state laws relating to EFTs, unless the state law affords more protection to
the consumer. Further, the CFPB has clarified that these regulations apply
to both employers and large depository institutions engaged in providing
or utilizing payroll card accounts.

Significant guidance within the bulletin includes the CFPB’s ban against
employer mandates that employees receive wages only on a payroll card
of the employer’s choosing, and the agency’s position that employers
must offer wage payments by some other means. Subject to state law
requirements, the CFPB approves mandatory direct deposit at a financial
institution of the employee’s choosing, or, alternatively, allowing the
employee to choose among wage deposits at an institution designated by
the employer, or a check or cash payment. In the event of payroll card
use, the bulletin also outlines some important consumer protections with
which employers and financial institutions must comply, including: 

Disclosures - Regulation E affords payroll card holders the right to
receive initial disclosures (at account opening or before the first
transfer occurs, unless state law provides for earlier disclosure) of
any fees imposed by the financial institution for electronic funds
transfers (“EFTs”) or for the right to make such transfers, as well as
various other disclosures, including liability limitations and the
types of EFTs that can be made with the payroll card. Each of
these disclosures must be “clear and readily understandable, in
writing, and in a form the consumer may keep.”

Access to Account History - The payroll card issuer must provide
periodic statements as required by Regulation E, or, alternatively,
must provide the consumer access to his/her account balance by
telephone; an electronic history (such as through the Internet) of
account transactions for at least 60 days preceding the electronic
account access; and, upon either oral or written request by the
consumer, a written history of account transactions for at least 60
days preceding the request. The account transaction history
provided electronically or upon request must comply with the
requirements for periodic statements under Regulation E, including
transaction information; and the amount of any fees imposed
during the 60 day period for EFTs, the right to make EFTs, or
account maintenance.
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Limited Liability for Unauthorized Transfers - Regulation E’s
limited liability protections apply to payroll cards, with limited
exceptions pertaining to the period in which unauthorized transfers
must be reported.

Error Resolution Rights - Financial institutions must respond to
the consumer’s reported errors regarding his/her payroll card
account, provided that the report is received within 60 days of the
earlier of the consumer’s accessing the account history or
receiving a written account history reflecting the error, or within 120
days after the alleged error occurs.

As the regulating entity for the EFTA and Regulation E, as well as the
Consumer Financial Protection Act, the CFPB’s guidance proves valuable
to employers and financial institutions alike who seek to (or already) use
payroll card accounts in their business operations.

For more information, please contact the Barnes & Thornburg Labor and
Employment attorney with whom you work, or a leader of the firm’s Labor
and Employment Department in the following offices:

Kenneth J. Yerkes, Chair (317) 231-7513; John T.L. Koenig, Atlanta (404)
264-4018; Norma W. Zeitler, Chicago (312) 214-8312; William A. Nolan,
Columbus (614) 628-1401; Eric H.J. Stahlhut, Elkhart (574) 296-2524;
Mark S. Kittaka, Fort Wayne (260) 425-4616; Michael A. Snapper, Grand
Rapids (616) 742-3947; Peter A. Morse, Indianapolis (317) 231-7794;
Scott J. Witlin, Los Angeles (310) 284-3777; Tina Syring Petrocchi,
Minneapolis (612) 367-8705; Janilyn Brouwer Daub, South Bend (574)
237-1139; Teresa L. Jakubowski, Washington, D.C. (202) 371-6366.

© 2013 Barnes & Thornburg LLP. All Rights Reserved. This page, and all
information on it, is proprietary and the property of Barnes & Thornburg
LLP. It may not be reproduced, in any form, without the express written
consent of Barnes & Thornburg LLP.

This Barnes & Thornburg LLP publication should not be construed as
legal advice or legal opinion on any specific facts or circumstances. The
contents are intended for general informational purposes only, and you
are urged to consult your own lawyer on any specific legal questions you
may have concerning your situation.

Mark S. Kittaka
Partner
Fort Wayne, Columbus
P 260-425-4616
F 260-424-8316
mark.kittaka@btlaw.com

Michael A. Snapper
Of Counsel (Retired)
P 616-742-3947
mike.snapper@btlaw.com

Peter A. Morse, Jr.
Partner
Indianapolis, Washington, D.C.
P 317-231-7794
F 317-231-7433
pete.morse@btlaw.com

Scott J. Witlin
Partner
Los Angeles
P 310-284-3777
F 310-284-3894
scott.witlin@btlaw.com



Janilyn Brouwer Daub
Partner
South Bend, Elkhart
P 574-237-1139
F 574-237-1125
janilyn.daub@btlaw.com

Teresa L. Jakubowski
Partner
Washington, D.C.
P 202-371-6366
F 202-289-1330
teresa.jakubowski@btlaw.com

RELATED PRACTICE AREAS

Labor and Employment


