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On June 30, the U.S. Department of Labor’s (DOL) Wage and Hour
Division revealed a long-awaited proposal to amend 29 CFR Part 541
(the “white collar” exemption for executives, administrators and
professional employees) which is designed make millions of additional
workers eligible for overtime pay under the federal Fair Labor Standards
Act (FLSA).

Under the FLSA, employees are currently “exempt” if (1) their job duties
meet the statutory requirements for executive, administrative, professional
or other categories and (2) they are paid at least $455 weekly. The
proposed rule more than doubles the current minimum weekly salary,
threatening to make the job duties test irrelevant and knocking millions of
people out of those exemption categories and into eligibility for overtime
pay.

Key Points

If enacted, countless employees currently considered “exempt”
from FLSA requirements will be nonexempt and must be paid
overtime if they work more than 40 hours in a week.

The proposed new “white collar” exemption affects employees who
earn a projected $50,440 per year (or a projected $970 per week)
— a huge increase over the current threshold of $23,660 annually
(or $455 per week) that was set in 2004.

The salary threshold for the “highly compensated” employee
exemption would increase from $100,000 to a projected $122,148.

The DOL proposes automatic updates to the salary thresholds.
The proposed threshold for white collar exemptions would be
indexed to the 40th percentile of weekly earnings for full-time
salaried workers; the highly compensated employee exemption
would be indexed to the annualized value of the 90th percentile of
weekly earnings of full-time salaried workers.

There is no proposal regarding the duties test for these
exemptions, though the DOL asks for comments on the issue. The
duties test does not mean much, however, if so many employees
are knocked out of consideration at the outset. However,
employers should be on alert as a change in the duties test may
appear in the final rule to be issued by DOL.

Proposed salary levels do not apply to outside sales employees,
lawyers, doctors or teachers.
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The proposed amendments will appear in the Federal Register, with a
60-day deadline for written comments, which can be submitted at
www.regulations.gov. There will be a “wait and see” period after the
expiration of the 60-day comment period. The final regulations may be
different than the agency’s proposal.

Possible Employer Response

According to DOL Secretary Thomas Perez, “employers have a range of
options in terms of how to comply. That’s why it’s difficult to predict with
precision what the economic effects will be.” However, the DOL makes a
staggering prediction: “We believe, given our study of the literature that,
on an annual basis, workers will get roughly $1.2 to $1.3 billion in
additional wages as a result of this rule.”

However, the DOL may not be accounting for the fact that many
employers in our competitive global market will be effectively forced to
take aggressive action to control costs, including eliminating positions;
reducing hours of newly classified nonexempt workers; and adjusting
base hourly rates downward.

Critical Preparation

We do not expect to see a final ruling from the DOL until this time next
year or later. However, employers cannot be complacent, because they
may have a short window in which to comply with the final regulations that
emerge. In 2004, for instance, employers only had 120 days to comply
and some commentators suggest that the lead time may be shorter for
employers this time around.

Employers should consider addressing the potential impact of 2016
changes on their budgets for salaries and overtime. Are they willing to
increase certain salaries to be in line with new thresholds? And, even if
they are willing to increase salaries, will potential changes in duties rules
(suggested as a possibility by the request for comments) still block
position from exempt status? Further, will employers need to change their
operations so that overtime will not be necessary?
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