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On Dec. 17, Judge Rodney Gilstrap of the U.S. District Court for the
Eastern District of Texas issued an order awarding attorneys’ fees to the
defendants in a consolidated case involving allegations of patent
infringement against scores of defendants by a non-practicing entity
(NPE). Judge Gilstrap held that the plaintiff’s unreasonable positions
regarding the validity of the patent and its vexatious litigation strategy
justify the award of attorneys’ fees.

In eDekka v. 3balls.com, Inc., Judge Gilstrap had previously held that the
asserted patent was invalid because it was directed to unpatentable
subject matter under 35 U.S.C. § 101. The defendants moved for
attorneys’ fees under 35 U.S.C. § 285. Judge Gilstrap granted
defendants’ motion for attorneys’ fees, finding that the plaintiff’s conduct
warranted the finding of an exceptional case. First, Judge Gilstrap held
that the plaintiff’s positions regarding the patent’s validity were
unreasonable since the patent was “demonstrably weak on its face,
despite the initial presumptions created when this patent was issued by
the PTO…” Second, Judge Gilstrap held that the plaintiff’s litigation
strategy “reflects an aggressive strategy that avoids testing its case on
the merits and instead aims for early settlement falling below the cost of
defense.”

Judge Gilstrap’s opinion in eDekka could have a much broader effect on
patent litigation in the Eastern District of Texas since the tactics employed
by eDekka are not uncommon in patent suits brought by NPEs.

For more information, contact the Barnes & Thornburg attorney with
whom you work or a member of the firm’s Intellectual Property Law
Department in the following offices: Atlanta (404-846-1693), Chicago
(312-357-1313), Columbus (614-628-0096), Dallas (214-258-4200),
Delaware (302-300-3434), Elkhart (574-293-0681), Fort Wayne
(260-423-9440), Grand Rapids (616-742-3930), Indianapolis
(317-236-1313), Los Angeles (310-284-3880), Minneapolis
(612-333-2111), South Bend (574-233-1171), Washington, D.C.
(202-289-1313).

© 2015 Barnes & Thornburg LLP. All Rights Reserved. This page, and all
information on it, is proprietary and the property of Barnes & Thornburg
LLP. It may not be reproduced, in any form, without the express written
consent of Barnes & Thornburg LLP.

This Barnes & Thornburg LLP publication should not be construed as
legal advice or legal opinion on any specific facts or circumstances. The
contents are intended for general informational purposes only, and you

RELATED PRACTICE AREAS

Intellectual Property



are urged to consult your own lawyer on any specific legal questions you
may have concerning your situation.

Visit us online at www.btlaw.com and follow us on Twitter @BTLawNews.

http://www.btlaw.com/
http://www.twitter.com/@BTLawNews

