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For companies pursuing insurance coverage for latent, slow-developing
injuries such as toxic exposures or environmental contamination, the
fundamental, big-picture questions are the same from case to case: Does a
long-tail injury trigger historical general liability coverage? Do any exclusions
preclude coverage? What conditions must the policyholder fulfill to secure
coverage? These questions are likely to be top-of-mind for a company faced
with toxic tort or environmental liabilities. However, long-tail insurance claims
can raise a host of other issues that may trip up an unwary policyholder. This
two-part blog post explores 10 common hurdles to clear in securing coverage
for long-tail liabilities. Today, we cover issues 1 through 5. Check out Part 2
for issues 6 through 10.

1. Choice of Law

The interpretation of insurance policies is governed by state law, giving each
state’s courts the opportunity to put their own gloss on how policy provisions
are interpreted. Interpretations of the same policy language can vary widely
from state to state. For example, an exclusion may definitively preclude
coverage under one state’s law, while the identical exclusion would not bar
coverage under another state’s law. On issue after issue, some courts side
with the insurer’s interpretation, while others side with the policyholder’s
interpretation. Determining which state’s law applies may make all the
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difference between coverage and no coverage.

2. Trigger, Allocation and Priority of Coverage

Toxic tort and environmental claims typically trigger multiple policies, often
spanning decades. Larger claims may implicate not just primary policies, but
also the umbrella and excess layers of coverage. The sheer number of
policies, issued at different times, in different amounts and at different levels
poses an array of complex questions.

For example, which policy periods are obligated to respond to a claim? How
are covered costs divided among those policy periods? Must the policyholder
pursue a portion of its claim from each separate carrier, or may it seek
complete coverage from one of them? Is the policyholder, or another carrier,
obligated to step into the shoes of a carrier that is insolvent or unidentified?
When are umbrella and excess carriers required to respond? Is the
policyholder permitted to “stack” multiple policy limits to pay the claim, or is it
restricted to a single policy limit? These questions ultimately determine which
carriers are obligated to provide coverage, in what amounts and in what
order, and whether the policyholder is on the hook for a share of the costs.

For additional detail on these concepts (under Indiana law), read my previous
articles on these topics, titled "Indiana Supreme Court Sets Up Future
Coverage Battles Over Allocation, Defense Costs" and "Indiana Supreme
Court Hears Oral Argument on Significant Allocation Issue."

3. Deductibles and Other Risk-Retention Mechanisms

There are numerous mechanisms by which a policyholder can retain part of a
risk that is otherwise covered under a policy. The deductible is probably the
most common, and commonly understood, of these mechanisms. Under a
deductible, the insurer typically retains the duty to defend, but the
policyholder is obligated to reimburse the insurer for part of a settlement or
judgment, up to the deductible limit. A self-insured retention (SIR) is similar to
a deductible, except that the policyholder typically is also responsible for
paying its defense costs up to, or in addition to, the SIR limit.

Other more complex mechanisms may also be employed, including captive
reinsurers, fronting policies (in which the policyholder is responsible for all
costs up to the policy limit, with the carrier merely acting as guarantor), and
retrospective premiums (in which the carrier may require payment of an
additional, after-the-fact premium depending on the claim history). In addition
to reducing the policyholder’s potential recovery from the carrier, these
mechanisms also may affect the trigger, allocation and priority questions
posed in No. 2.

4. Corporate Successorship and Policy Rights Transfers

Because coverage for long-tail claims sometimes stretches back decades,
the entity that was the named insured on the first policy from decades ago
often is not the same entity pursuing coverage in 2017. Name changes,
mergers, stock purchases and asset purchases may have taken place in the
intervening years, requiring the policyholder to prove its rights to those earlier
policies by tracing the corporate chain of succession. Under many states’
laws, policy rights should automatically transfer from a predecessor to a
successor via name changes, mergers, and stock purchase agreements. The
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transfer of policy rights under an asset purchase agreement, however, may
be more complicated. In most states, policy rights can transfer via an asset
purchase agreement, as long as the insured event had already occurred at
the time of the transfer. In other states, such transfers may be invalid.

5. Number of Occurrences

Policy limits for general liability policies are usually imposed “per occurrence.”
For example, if a policy has a per occurrence limit of $1 million, its obligation
to indemnify a particular occurrence ceases once $1 million is paid out, even
if the liability for that occurrence significantly exceeds $1 million. If a second
occurrence arises, the insurer is obligated to pay up to another $1 million for
that second occurrence (setting aside the effect of any aggregate limit that
extinguishes all of the insurer’s policy obligations). To avoid paying multiple
per occurrence limits, carriers may argue for an interpretation of occurrence
that minimizes the number of occurrences, and thus the number of separate
per occurrence limits it must pay.

For example, if the insurance policies lack deductibles, a carrier may argue
that the policyholder’s liability for asbestos-related bodily injury claims over a
period of decades is a single occurrence, and the most it owes for asbestos
liability is $1 million, regardless of how many times the policyholder is sued.
Conversely, a policyholder may argue that each individual plaintiff’s exposure
to asbestos is a separate occurrence and is subject to a fresh $1 million limit.
If there are large deductibles or SIRs in the policies, however, the incentives
are reversed. Insurance carriers have been known to push for a large number
of occurrences to force the policyholder to pay a separate SIR for each,
rejecting policyholder arguments for one occurrence so that it need only pay
a single SIR. Be sure to check back in tomorrow when we examine issues
6-10.


