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Law and literature both grow out of the impulse to mythologize and
ritualize, which is to say they share common roots, so there’s no better
time to explore that connection than in the midst of the current pandemic,
writes Randy D. Gordon of Barnes & Thornburg.

The philosopher/cultural critic Rene Girard once remarked that “the
plague is found everywhere in literature. … It is older than
literature—much older, really, since it is present in myth and ritual in the
entire world.” Law and literature both grow out of the impulse to
mythologize and ritualize, which is to say they share common roots, so I
propose—as my title’s nod to Gabriel García Márquez suggests—that
there’s no better time to explore that connection than in the midst of the
current pandemic.

Bibliographies dedicated to “plague literature” run to dozens of pages, so
we can only hope to discuss a small sample here. A convenient starting
place is Giovanni Boccaccio’s “The Decameron,” the controlling conceit of
which is that seven young women and three men have decamped for the
countryside, where each will tell 10 stories (many bawdy) over 10 days, to
escape the pestilent atmosphere of 14th century Florence.

“The Decameron” reveals a sharp divide between the humorous stories
told in good fun and the horrors of the plague that serve as the occasion
for them. The plague brings with it economic disaster, eroded social
conventions, and political entropy. Literary scholar David Steel is thus
right to argue, I think, that “there is a sense in which the age of modern
fiction was ushered in by a virus.”

Boccaccio’s rough contemporary, Geoffrey Chaucer, began—in “The
Canterbury Tales”—what became the standard literary practice of grimly



reciting death statistics: “An unseen thief, called Death, came stalking by,
/ Who hereabouts makes all the people die … . / He’s slain a thousand
with this pestilence.” By the time we get to Daniel Defoe’s “A Journal of
the Plague Year” (a 1720s fictional account of the 1665 London plague),
“the backbone of the story,” as Steel observes, “is not provided by
dramatic incident or descriptions, but by numbers. … Defoe works into
narrative the weekly bills of mortality kept by the parishes.”

Mary Shelley’s “The Last Man,” which is the first (or at least one of the
first) apocalyptic novels, develops the theme of human, political acts at
the root of pandemics and—even more important—the whipsaw between
denial and isolationism. At first, only far-away countries fall under the grip
of an insulating “otherism”: “We feared the coming summer. Nations,
bordering on the already infected countries, began to enter upon serious
plans for the better keeping out of the enemy. We, a commercial people,
were obliged to bring such schemes under consideration; and the
question of contagion became matter of earnest disquisition.”

But a seemingly pragmatic business-as-usual mindset takes hold of the
English mind, as Shelley observed:  “There was no immediate necessity
for an earnest caution. England was still secure. France, Germany, Italy
and Spain, were interposed, walls yet without a breach, between us and
the plague. Our vessels truly were the sport of winds and waves, even as
Gulliver was the toy of the Brobdingnagians; but we on our stable abode
could not be hurt in life or limb by these eruptions of nature.” In short,
we’re predisposed to get it wrong.

When we reach the 20th century, Shelley’s ultimate optimism (her
protagonist sets out from the Italian coast to search for other survivors)
gives way to existential dread. Jack London’s “The Scarlet Plague,” which
anticipated the Spanish Flu epidemic by a few years, blamed capitalism
and its attendant overcrowded urbanism for the earth’s devastation.

Albert Camus’ “The Plague,” which is sometimes read as an allegory of
the Nazi occupation of France, demonstrates that pestilence, like all
human suffering, is always with us: “The plague bacillus never dies or
disappears for good; that it can lie dormant for years and years in
furniture and linen-chests; that it bides its time in bedrooms, cellars,
trunks, and bookshelves; and that perhaps the day would come when, for
the bane and enlightening of men, it would rouse up its rats again and
send them forth to die in a happy city.” This is to say, as Steel puts it, that
the plague’s “ultimate pertinence as a literary symbol is not that men die
from the plague but that man is plagued by death.”

If there’s a thread that runs through the “plague” literary genre, it’s the
notion that pandemics upend the social and moral order of civilian
life—including the law. Girard quotes the French surgeon Ambroise Paré
for that particular point: “At the outbreak of the plague, even the highest
authorities are likely to flee, so the administration of justice is rendered
impossible and no one can obtain his rights. General anarchy and
confusion then set in and that is the worst evil by which the common
wealth can be assailed.”

That plague—the metaphoric reign of chaos—has not been visited on us:
our courts are functioning and most of us are going about our law-jobs in
more-or-less orderly fashion. But we’re starting to hear loud complaints
about businesses being closed, infringement of free-travel rights,
utilitarian rationing of healthcare, and then there are the omnipresent



shelter-in-place mandates, which are just a step away from general
quarantine orders. Although Defoe saw benefit in the Lord Mayor’s
quarantine dictates, he worried that they didn’t “answer the end at all,
serving more to make the people desperate, and drive them to such
extremities as that they would break out at all adventures.”

One of the most problematic—yet necessary—aspects of pandemic
management is the isolation of the infected. I grew up in western Kansas
in a small town that hosted—four miles to the east—a state tuberculosis
sanitarium. Although family lore has it that my great-grandfather had
worked there as a custodian of some sort, we never went near it for fear
of infection. And the irony is not lost on me that—after TB was mostly
eradicated—the facility was easily repurposed as a prison!

So, with Jack London, I worry most about the consequences of seclusion:
“It was amazing, astounding, this loss of communication with the world.  It
was exactly as if the world had ceased, been blotted out.”
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