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5,&+$5'�0,//6��8QLWHG�6WDWHV�'LVWULFW�-XGJH�

7KLV�LV�DQ�DFWLRQ�IRU�DOOHJHG�YLRODWLRQV�RI�WKH�,OOLQRLV�%LRPHWULF�,QIRUPDWLRQ�

3ULYDF\�$FW������,/&6������HW�VHT���³%,3$´����

'HIHQGDQW PRYHV WR�GLVPLVV�IRU�IDLOXUH�WR�VWDWH�D�FODLP�DQG�WR�MRLQ�QHFHVVDU\�

SDUWLHV�DQG�WR�GLVPLVV�IRU�ODFN�RI�SHUVRQDO�MXULVGLFWLRQ����

,� %$&.*5281'

'HIHQGDQW�/DWKHP�7LPH�&RUS���³/DWKHP´��GHVLJQV�DQG�VHOOV�ELRPHWULF�EDVHG�

WLPHNHHSLQJ� V\VWHPV� WR� HPSOR\HUV� WR� WUDFN� WLPH� ZRUNHG� E\� KRXUO\� HPSOR\HHV��

3ODLQWLII� %UHW� %UD\� DOOHJHV� WKDW� KLV� IRUPHU� HPSOR\HU�� +L[VRQ� /XPEHU� 6DOHV� RI�

,OOLQRLV��,QF���³+L[VRQ´���UHTXLUHG�KLP�WR�XVH�/DWKHP�IDFLDO�UHFRJQLWLRQ�WHFKQRORJ\�

RQ�D�WLPHNHHSLQJ�GHYLFH��D�³/DWKHP�'HYLFH´��DQG�WKDW�/DWKHP�YLRODWHG�%,3$�E\�
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FROOHFWLQJ��VWRULQJ��XVLQJ��DQG�RU�GLVFORVLQJ�KLV�ELRPHWULF�LQIRUPDWLRQ�ZLWKRXW�JLYLQJ�

WKH�QRWLFHV�DQG�REWDLQLQJ�WKH�FRQVHQWV UHTXLUHG�E\�WKH�VWDWXWH���%UD\�ILOHG�D�SURSRVHG�

FODVV� DFWLRQ� FRPSODLQW� LQ� WKH� &LUFXLW� &RXUW� IRU� WKH� )RXUWK� -XGLFLDO� &LUFXLW��

0RQWJRPHU\�&RXQW\�� ,OOLQRLV�� VHHNLQJ� WR�SXUVXH� WKRVH�FODLPV� IRU�KLPVHOI� DQG�RQ�

EHKDOI� RI� DQ\� LQGLYLGXDO� ZRUNLQJ� LQ� ,OOLQRLV� ZKR� VXSSRVHGO\� KDG� WKHLU� IDFLDO�

JHRPHWULHV�FROOHFWHG��FDSWXUHG��UHFHLYHG��REWDLQHG��PDLQWDLQHG��VWRUHG�RU�GLVFORVHG�

E\�/DWKHP��UHJDUGOHVV�RI�ZKHUH�WKH\�ZRUNHG���

2Q�-XQH�����������/DWKHP UHPRYHG�WKH�DFWLRQ�WR�WKLV�&RXUW�

%UD\� DOOHJHV� /DWKHP� GHVLJQV� DQG� VHOOV� ELRPHWULF� WLPHNHHSLQJ� V\VWHPV� WR�

HPSOR\HUV�WKURXJKRXW�,OOLQRLV�WR�WUDFN�WLPH�ZRUNHG�E\�KRXUO\�HPSOR\HHV���%HFDXVH�

HPSOR\HHV�FORFNLQJ�LQ�RU�RXW�PXVW�XVH�ELRPHWULFV²OLNH�WKHLU�IDFLDO�JHRPHWU\²WKLV�

WHFKQRORJ\� HOLPLQDWHV� WKH� SRVVLELOLW\� RI� ³EXGG\� SXQFKLQJ´� WKDW� FRXOG� RFFXU� LI� D�

WUDGLWLRQDO�SXQFK�FDUG�ZHUH�XVHG���,W�LV�QRW�SRVVLEOH�WR�³ERUURZ´�IDFLDO�JHRPHWU\�WR�

FORFN�LQ�IRU�D�IULHQG����

%,3$�UHTXLUHV�FROOHFWRUV�RI�ELRPHWULF�GDWD�WR�LQIRUP�WKH�VXEMHFW�LQ�ZULWLQJ�

WKDW�ELRPHWULF�GDWD� LV�EHLQJ�FROOHFWHG�RU�VWRUHG� �DQG�UHFHLYH�WKDW�SHUVRQ¶V�ZULWWHQ�

FRQVHQW�� � 6HH� ���� ,/&6� ������E��� � ,I� WKH� FROOHFWRU� GLVFORVHV� WKH� GDWD�� LW� PXVW�

JHQHUDOO\²DEVHQW� VRPH� H[FHSWLRQV� QRW� SUHVHQW� KHUH²UHFHLYH�FRQVHQW� IRU� WKDW� DV�

ZHOO���6HH ����,/&6�������G����$GGLWLRQDOO\��DQ\�HQWLW\�LQ�SRVVHVVLRQ�RI�ELRPHWULF�
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GDWD PXVW�FUHDWH�D�SXEOLFO\�DFFHVVLEOH�SROLF\�UHJDUGLQJ�WKH�UHWHQWLRQ�DQG�GHVWUXFWLRQ�

RI�VXFK�GDWD���6HH ����,/&6�������D����

%UD\�FRQWHQGV�/DWKHP�YLRODWHG�HDFK�RI� WKRVH�SURYLVLRQV�� �$V�DQ�HPSOR\HH�

IURP�ZKRP�/DWKHP�FROOHFWHG�IDFLDO�JHRPHWU\�ZKLOH�LJQRULQJ�KLV�ULJKWV�XQGHU�%,3$��

WKHUHIRUH��%UD\ EULQJV�WKLV�VXLW�WR�HQIRUFH�WKH�VWDWXWH�RQ�KLV�RZQ�EHKDOI�DQG�RQ�EHKDOI�

RI�D�FODVV�RI�,OOLQRLV FLWL]HQV�ZKRVH�ULJKWV�/DWKHP�LV�DOOHJHG�WR�KDYH�YLRODWHG�LQ WKLV�

ZD\���

/DWKHP� FODLPV�%,3$�ZDV� QRW� GHVLJQHG� WR� DSSO\� WR� WKLUG�SDUW\� WHFKQRORJ\�

YHQGRUV� OLNH� LWVHOI�� �$OWKRXJK�%,3$�PD\�JLYH�%UD\�D� FDXVH�RI� DFWLRQ�DJDLQVW�KLV�

HPSOR\HU��+L[VRQ²ZKLFK�KH�LV�SXUVXLQJ�LQ�D�VHSDUDWH�DFWLRQ�LQ�VWDWH�FRXUW²LW�GRHV�

QRW�JLYH�KLP�D�FODLP�DJDLQVW�/DWKHP���/DWKHP�FRQWHQGV�KH�LV�DWWHPSWLQJ�WR�DVVHUW�D�

FODLP�WKDW�GRHV�QRW�H[LVW�� �%UD\�DOOHJHV�WKDW�/DWKHP�FROOHFWHG�KLV�GDWD�DQG�KHOG�LW�

ZLWKRXW� REWDLQLQJ� KLV� FRQVHQW�� � 0RUHRYHU�� /DWKHP� GLG� QRW� HVWDEOLVK� D� UHWHQWLRQ�

SROLF\���%UD\�IXUWKHU�FRQWHQGV�WKDW�%,3$�DSSOLHV�WR�DOO�³SULYDWH�HQWLWLHV´�ZKLFK�ZRXOG�

LQFOXGH�/DWKHP���7KXV��%UD\�DVVHUWV�KH�KDV�DOOHJHG�D�YLDEOH�FODLP�����

/DWKHP�IXUWKHU�DOOHJHV�WKDW��HYHQ�LI�%UD\�FRXOG�VWDWH�D�FODLP��WKH�FODLP�VKRXOG�

VWLOO�EH�GLVPLVVHG�IRU�IDLOXUH�WR�MRLQ�QXPHURXV�QHFHVVDU\�SDUWLHV��WKH�HPSOR\HUV�RI�

WKH�SXWDWLYH�FODVV�PHPEHUV� %UD\�FRQWHQGV�WKLV�SRUWLRQ�RI�WKH�PRWLRQ�LV�SUHPDWXUH��

DV� WKHUH� LV�QRW�VXIILFLHQW� LQIRUPDWLRQ� WR�GHWHUPLQH� WKH�QHFHVVLW\�RI�DQ\�DGGLWLRQDO�

SDUWLHV�XQGHU�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH������
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/DWKHP�IXUWKHU�DVVHUWV�LW�LV�D�*HRUJLD�EDVHG�VHOOHU�RI�ZRUNSODFH�WLPHNHHSLQJ�

GHYLFHV�DQG�VRIWZDUH�VHUYLFHV ZLWK�GH�PLQLPLV�FRQQHFWLRQV�WR�,OOLQRLV���%HFDXVH�RI�

WKHVH�OLPLWHG�FRQWDFWV�ZLWK�,OOLQRLV�DQG�EHFDXVH�LWV�VXLW�UHODWHG�FRQWDFW�LV�D�UHVXOW�RI�

WKH�DFWLRQV�RI�WKLUG�SDUWLHV�OLNH�+L[VRQ��/DWKHP�FODLPV�WKH�DFWLRQ�VKRXOG�EH�GLVPLVVHG�

IRU� ODFN�RI� SHUVRQDO� MXULVGLFWLRQ�� �%UD\� FRQWHQGV�/DWKHP¶V� EXVLQHVV� UHODWLRQVKLSV�

ZLWK� ,OOLQRLV� FLWL]HQV�� IURP�ZKLFK� KLV� LQMXULHV� DURVH�� VXEMHFW� LW� WR� MXULVGLFWLRQ� LQ�

,OOLQRLV����

,,� ',6&866,21

7KH�&RXUW�ZLOO�ILUVW�FRQVLGHU�/DWKHP¶V PRWLRQ�WR�GLVPLVV�IRU�ODFN�RI�SHUVRQDO�

MXULVGLFWLRQ EHFDXVH�LI�WKHUH�LV�QR�LQ�SHUVRQDP MXULVGLFWLRQ��WKH�&RXUW�FDQQRW�DGGUHVV�

WKH�RWKHU�PRWLRQ� 6HH�EH��//&�Y��,YDQRY������)��G������������WK &LU���������QRWLQJ�

WKDW� WKH� HQWU\� RI� D� MXGJPHQW�ZKHQ� WKH� FRXUW� ODFNV� SHUVRQDO� MXULVGLFWLRQ� RYHU� WKH�

GHIHQGDQW�LV�YRLG��

�$�

,Q�FRQVLGHULQJ�D�PRWLRQ�WR�GLVPLVV�XQGHU�5XOH����E������WKH�&RXUW�DFFHSWV�WKH�

3ODLQWLII¶V� DOOHJDWLRQV� FRQFHUQLQJ� SHUVRQDO� MXULVGLFWLRQ� XQOHVV� WKH� DOOHJDWLRQV� DUH�

UHIXWHG� WKURXJK�XQGLVSXWHG�DIILGDYLWV�� �6HH�6ZDQVRQ�Y��&LW\�RI�+DPPRQG������)��

$SS¶[������������WK�&LU���������
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)HGHUDO�FRXUWV�VLWWLQJ�LQ�GLYHUVLW\�PD\�H[HUFLVH�SHUVRQDO� MXULVGLFWLRQ�RYHU�D�

QRQUHVLGHQW�GHIHQGDQW�RQO\�LI� WKH� IRUXP�VWDWH�FRXUW�ZRXOG�KDYH�VXFK�MXULVGLFWLRQ��

6HH�+\DWW�,QW¶O�&RUS��Y��&RFR������)��G������������WK�&LU����������³%HFDXVH�,OOLQRLV�

SHUPLWV� SHUVRQDO� MXULVGLFWLRQ� LI� LW� ZRXOG� EH� DXWKRUL]HG� E\� HLWKHU� WKH� ,OOLQRLV�

&RQVWLWXWLRQ� RU� WKH� 8QLWHG� 6WDWHV� &RQVWLWXWLRQ�� WKH� VWDWH� VWDWXWRU\� DQG� IHGHUDO�

FRQVWLWXWLRQDO�UHTXLUHPHQWV�PHUJH�´��X%LG��,QF��Y��*R'DGG\�*URXS��,QF�������)��G�

�����������WK�&LU����������8QGHU�WKH�&RQVWLWXWLRQ��WKH�LQTXLU\�LV�ZKHWKHU�LW�LV�³IDLU�

DQG�UHDVRQDEOH´�WR�UHTXLUH�WKH�QRQUHVLGHQW�GHIHQGDQW�WR�DQVZHU�WKH�SODLQWLII¶V�FODLP��

WKH�HQWLW\�PXVW�KDYH�FRQWDFWV�RU�WLHV�ZLWK�WKH�VWDWH�³VXFK�WKDW�PDLQWHQDQFH�RI�WKH VXLW�

GRHV�QRW�RIIHQG�WUDGLWLRQDO�QRWLRQV�RI�IDLU�SOD\�DQG�VXEVWDQWLDO�MXVWLFH�´��,QWHUQDWLRQDO�

6KRH� &R�� Y�� :DVKLQJWRQ�� ���� 8�6�� ����� ���� ������� �LQWHUQDO� TXRWDWLRQ� PDUNV�

RPLWWHG����$�GHIHQGDQW�PXVW�SXUSRVHIXOO\�DYDLO�LWVHOI�RI�WKH�SULYLOHJH�RI�FRQGXFWLQJ�

DFWLYLWLHV�ZLWKLQ�D�VWDWH��WKHUHE\�LQYRNLQJ�WKH�SURWHFWLRQ�RI�LWV�ODZV���6HH�%XUJHU�.LQJ�

&R�� Y�� 5XG]HZLF]�� ���� 8�6�� ����� ������� �������� � 7KH� FRQWDFWV� PXVW� FUHDWH� D�

³VXEVWDQWLDO� FRQQHFWLRQ´� ZLWK� WKH� VWDWH� DQG� QRW� EH� WKH� UHVXOW� RI� ³UDQGRP�´�

³IRUWXLWRXV´�RU�³DWWHQXDWHG´�FRQWDFWV���,G��DW�������

7KH�SODLQWLII�FDQQRW�EH�WKH�VROH�OLQN�EHWZHHQ�D�GHIHQGDQW�DQG�WKH�IRUXP���6HH�

:DOGHQ�Y��)LRUH������8�6��������������������:KLOH�³D�GHIHQGDQW¶V�FRQWDFWV�ZLWK�WKH�

IRUXP�6WDWH�PD\�EH�LQWHUWZLQHG�ZLWK�KLV�WUDQVDFWLRQV�RU�LQWHUDFWLRQV�ZLWK�WKH�SODLQWLII�
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RU�RWKHU�SDUWLHV�´�LWV ³UHODWLRQVKLS�ZLWK�D�SODLQWLII�RU�WKLUG�SDUW\��VWDQGLQJ�DORQH��LV�DQ�

LQVXIILFLHQW�EDVLV�IRU�MXULVGLFWLRQ�´��,G��DW�������

�%�

7KH�LVVXH�LV�ZKHWKHU�,OOLQRLV�KDV�VSHFLILF�MXULVGLFWLRQ�RYHU�/DWKHP���,Q�RUGHU�

IRU�WKHUH�WR�EH�VSHFLILF�MXULVGLFWLRQ��³WKH�GHIHQGDQW¶V�FRQWDFWV�ZLWK�WKH�IRUXP�VWDWH�

PXVW�VKRZ�WKDW�LW�SXUSRVHIXOO\�DYDLOHG�LWVHOI�RI�WKH�SULYLOHJH�RI�FRQGXFWLQJ�EXVLQHVV�

LQ� WKH� IRUXP� VWDWH� RU� SXUSRVHIXOO\� GLUHFWHG� LWV� DFWLYLWLHV� DW� WKH� VWDWH�´� �/H[LQJWRQ�

,QVXUDQFH�&RPSDQ\�Y��+RWDL�,QVXUDQFH�&R���/WG�������)��G������������WK�&LU��������

�LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG����1H[W��³WKH�SODLQWLII¶V�DOOHJHG�LQMXU\�PXVW�KDYH�

DULVHQ� RXW� RI� WKH� GHIHQGDQW¶V� IRUXP�UHODWHG� DFWLYLWLHV�´� � ,G�� � $GGLWLRQDOO\�� ³DQ\�

H[HUFLVH�RI�SHUVRQDO�MXULVGLFWLRQ�PXVW�FRPSRUW�ZLWK�WUDGLWLRQDO�QRWLRQV�RI�IDLU�SOD\�

DQG�VXEVWDQWLDO�MXVWLFH�´��,G���

7KH�6HYHQWK�&LUFXLW�KDV�FDXWLRQHG�WKDW�FRXUWV�³VKRXOG�EH�FDUHIXO�LQ�UHVROYLQJ�

TXHVWLRQV� DERXW� SHUVRQDO� MXULVGLFWLRQ� LQYROYLQJ� RQOLQH� FRQWDFWV� WR� HQVXUH� WKDW� D�

GHIHQGDQW�LV�QRW�KDOHG�LQWR�FRXUW�VLPSO\�EHFDXVH�WKH�GHIHQGDQW�RZQV�RU�RSHUDWHV�>DQ�

LQWHUDFWLYH@�ZHEVLWH� WKDW� LV�DFFHVVLEOH� LQ� WKH� IRUXP�VWDWH�´� �0DWOLQ�Y��6SLQ�0DVWHU�

&RUS�������)��G������������WK &LU���������FLWDWLRQV�RPLWWHG����7KH�PLQLPXP�FRQWDFWV�
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DQDO\VLV�³FHQWHU�RQ�WKH�UHODWLRQV�DPRQJ�WKH�GHIHQGDQW��WKH�IRUXP��DQG�WKH�OLWLJDWLRQ�´��

,G���,Q�RUGHU�IRU�WKHUH�WR�EH�SHUVRQDO�MXULVGLFWLRQ��WKH�GHIHQGDQWV�PXVW�KDYH�WDUJHWHG�

WKH�IRUXP�VWDWH�� �6HH�LG� /DWKHP¶V�³VXLW�UHODWHG�FRQGXFW�PXVW�FUHDWH�D�VXEVWDQWLDO�

FRQQHFWLRQ�ZLWK�WKH�IRUXP�6WDWH´�LQ�RUGHU�IRU�WKHUH�WR�EH�SHUVRQDO�MXULVGLFWLRQ���6HH�

:DOGHQ������8�6��DW�������

,Q�VXSSRUW�RI�LWV�PRWLRQ�WR�GLVPLVV�IRU�ODFN�RI�SHUVRQDO�MXULVGLFWLRQ��/DWKHP�

KDV VXEPLWWHG� WKH� 'HFODUDWLRQ� RI� /DQFH� :KLSSOH�� LWV� 9LFH� 3UHVLGHQW�� 6DOHV� 	�

0DUNHWLQJ�� �:KHQ� D� GHIHQGDQW� VXEPLWV� HYLGHQFH� GLVSXWLQJ� D� FRXUW¶V� H[HUFLVH� RI�

SHUVRQDO� MXULVGLFWLRQ�� WKH� SODLQWLII� PXVW� SURYLGH� HYLGHQFH� VXSSRUWLQJ� WKH� FRXUW¶V�

H[HUFLVH�RI�MXULVGLFWLRQ���6HH�0DWOLQ������)��G�DW�������

/DWKHP�FRQWHQGV�LW�GRHV�QRW�KDYH�VXIILFLHQW�FRQWDFWV�ZLWK�,OOLQRLV�WR�MXVWLI\�

WKH� H[HUFLVH� RI� VSHFLILF� MXULVGLFWLRQ�� � 0RUHRYHU�� /DWKHP� DOOHJHV� LWV� VDOHV� DQG�

LQWHUDFWLYH�ZHEVLWH�DUH�LUUHOHYDQW�WR�WKH�MXULVGLFWLRQDO�DQDO\VLV�����

$FFRUGLQJ�WR�0U��:KLSSOH¶V�'HFODUDWLRQ��/DWKHP�KDV�QR�RIILFHV�RU�IDFLOLWLHV�

LQ�,OOLQRLV���,W�LV�QRW�UHJLVWHUHG�WR�GR�EXVLQHVV�LQ�,OOLQRLV�DQG�KDV�QR�,OOLQRLV�HPSOR\HHV�

/DWKHP�KDV�QR�UHDO�HVWDWH��DFFRXQWV��RWKHU�SHUVRQDO�SURSHUW\�RU�SK\VLFDO�SUHVHQFH�RI�

DQ\�NLQG�LQ�,OOLQRLV���/DWKHP GRHV�QRW�LQWHUDFW�ZLWK�LWV�FXVWRPHUV¶�HPSOR\HHV��VXFK�

DV�%UD\�RU�DQ\�SXWDWLYH�FODVV�PHPEHUV���,WV UHODWLRQVKLS�LV�VROHO\�ZLWK�WKH�HPSOR\HUV���
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/DWKHP�DOOHJHV�LW�GRHV�QRW�WDUJHW�,OOLQRLV�FXVWRPHUV�RU�WKHLU�HPSOR\HHV�LQ�DQ\�

ZD\� 0U��:KLSSOH�VWDWHV�/DWKHP�GRHV�QRW�DGYHUWLVH�LQ�,OOLQRLV��VHQG�VDOHV�RU�RWKHU�

UHSUHVHQWDWLYHV� KHUH�� PDLQWDLQ� DQ\� VDOHV� RU� PDUNHWLQJ� SURJUDPV� IRU� ,OOLQRLV�

FXVWRPHUV��RU�JHRJUDSKLFDOO\�UHVWULFW�WKH�VDOHV�RI�LWV�SURGXFWV�DQG�VHUYLFHV���/DWKHP¶V�

VXLW�UHODWHG� ³FRQWDFW´� LV� OLPLWHG� WR� RIIHULQJ� DQ� RSWLRQDO� ZHE�VHUYLFH�� 3D\&ORFN�

2QOLQH��WKDW�LV�DYDLODEOH�WR�FXVWRPHUV�LQ�,OOLQRLV���³,I�WKH�GHIHQGDQW�PHUHO\�RSHUDWHV�

D�ZHEVLWH��HYHQ�D�³KLJKO\�LQWHUDFWLYH´�ZHEVLWH��WKDW�LV�DFFHVVLEOH�IURP��EXW�GRHV�QRW�

WDUJHW��WKH�IRUXP�VWDWH��WKHQ�WKH�GHIHQGDQW�PD\�QRW�EH�KDOHG�LQWR�FRXUW�LQ�WKDW�VWDWH�

ZLWKRXW�RIIHQGLQJ�WKH�&RQVWLWXWLRQ�´��EH��//&������)��G�DW ������

/DWKHP�QRWHV�LW�GLG�QRW�LWVHOI�FUHDWH�DQ\�FRQWDFW�ZLWK�,OOLQRLV���,W�LV�WKH�UHVXOW�

RI�GHFLVLRQV�E\�HPSOR\HUV� WR� ����XVH�/DWKHP�'HYLFHV� LQ� WKH�VWDWH�� ����HQDEOH� WKH�

IDFLDO�UHFRJQLWLRQ�IHDWXUH��DQG�����HQUROO�LQ�3D\&ORFN�2QOLQH���7KH�DEVHQFH�RI�DQ\�

RQH�RI�WKHVH�GHFLVLRQV�E\�WKH�HPSOR\HUV�ZRXOG�EUHDN�WKH�FKDLQ�RI�HYHQWV�WKDW�OHG�WR�

VXLW�UHODWHG�FRQWDFW�ZLWK�,OOLQRLV���$V�0U��:KLSSOH�VWDWHV��/DWKHP�GLG�QRW�HYHQ�VHOO�

WKH�/DWKHP�'HYLFH�WR�%UD\¶V�HPSOR\HU��+L[VRQ�,OOLQRLV��LQVWHDG�LW�VROG�DQG�VKLSSHG�

WKHP�WR�+L[VRQ�/XPEHU�6DOHV�LQ�$UNDQVDV���:KLSSOH�QRWHV�WKDW�FXVWRPHUV�FDQ�PRYH�

DQG�XVH�WKH�GHYLFHV�DV�WKH\�VHH�ILW��LQFOXGLQJ�DFURVV�VWDWH�OLQHV���$FFRUGLQJO\��/DWKHP�

KDG�QRWKLQJ�WR�GR�ZLWK�KRZ�WKH�GHYLFHV�JRW�WR�,OOLQRLV���$V�/DWKHP�DOOHJHV��LWV�FRQWDFW�

ZLWK�%UD\�LV�SXUHO\�KDSSHQVWDQFH�DQG�WKH�UHVXOW�RI�WKH�DFWLRQV�RI�WKLUG�SDUWLHV���6XFK�

³UDQGRP�´� ³IRUWXLWRXV´� RU� ³DWWHQXDWHG´� FRQWDFWV²ZKLFK� LV� EDVHG� VROHO\� RQ� WKH�
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DFWLRQV�RI�DQRWKHU�HQWLW\²FDQQRW�VXSSRUW�VSHFLILF� MXULVGLFWLRQ�� �6HH�%XUJHU�.LQJ��

����8�6��DW�������

%UD\� FODLPV� WKDW� /DWKHP� FRXOG� UHDVRQDEO\� IRUHVHH WKDW� LWV� SURGXFWV� DQG�

VHUYLFHV�ZRXOG�EH�SXUFKDVHG�DQG�XVHG�LQ ,OOLQRLV���&LWLQJ�,OOLQRLV�Y��+HPL�*URXS�//&��

���� )��G� ���� ��WK &LU�� ������� %UD\� FRQWHQGV� WKDW� /DWKHP¶V� EXVLQHVV� DSSHDUV� WR�

LQFOXGH� DQ� H[SDQVLYH� DQG� VRSKLVWLFDWHG�RQOLQH�YHQWXUH� DQG��ZKHQ� DQ� HQWLW\�KROGV�

LWVHOI�RXW�WR�FRQGXFW�EXVLQHVV�QDWLRQZLGH�DQG�LV�VXFFHVVIXO�LQ�UHDFKLQJ�QDWLRQZLGH�

FXVWRPHUV��SHUVRQDO�MXULVGLFWLRQ�H[LVWV���6HH�LG��DW�������,Q�+HPL�*URXS��WKH�6HYHQWK�

&LUFXLW� IRXQG� VLJQLILFDQW� WKDW� WKH� RQOLQH� VHOOHU� H[SUHVVO\� VWDWHG� WKDW� LW� ZRXOG� GR�

EXVLQHVV�ZLWK����VWDWHV�E\�VD\LQJ�LW�ZRXOG�VKLS�WR�DQ\�VWDWH�LQ�WKH�FRXQWU\�H[FHSW�

1HZ�<RUN�� �6HH�LG��DW������³$OWKRXJK�OLVWLQJ�DOO�IRUW\�QLQH�VWDWHV�E\�QDPH�ZRXOG�

KDYH�PDGH�D�VWURQJHU�FDVH�IRU�MXULVGLFWLRQ�LQ�WKLV�FDVH��LQDVPXFK�DV�LW�ZRXOG�KDYH�

H[SUHVVO\�VWDWHG�WKDW�+HPL�ZDQWHG�WR�GR�EXVLQHVV�ZLWK�,OOLQRLV�UHVLGHQWV��WKH�QHW�UHVXOW�

LV�WKH�VDPH�´����0U��:KLSSOH�VWDWHV�WKDW�/DWKHP�LPSRVHV�QR�VXFK�OLPLWDWLRQ�RQ�LWV�

VDOHV���$GGLWLRQDOO\��WKH�LVVXH�LQ�+HPL�*URXS FRQFHUQHG�WKH�GHIHQGDQW¶V�IDLOXUH�WR�

SD\�VDOHV�WD[��VHH�����)��G�DW������VR�WKH�VDOH�LWVHOI�ZDV�D�VXLW�UHODWHG�FRQWDFW���7KLV�

ODZVXLW FRQFHUQV� /DWKHP¶V� DOOHJHG� FROOHFWLRQ�� VWRUDJH� XVH� DQG� GLVFORVXUH� RI�

ELRPHWULFV��QRW�/DWKHP¶V�VDOHV�

%UD\�FLWHV�X%,'��,QF��Y��*R'DGG\�*URXS��,QF�������)��G�������WK &LU��������

IRU�WKH�SURSRVLWLRQ�WKDW�WKH�6HYHQWK�&LUFXLW�IRXQG�WKDW�SHUVRQDO�MXULVGLFWLRQ�H[LVWHG�



ϭϬ

EDVHG� RQ� ,QWHUQHW�EDVHG� DFWLYLWLHV�� � 7KH� GHIHQGDQW� LQ� WKDW� FDVH� KDG� DLUHG� PDQ\�

QDWLRQDO�FRPPHUFLDOV��LQFOXGLQJ�VL[�VWUDLJKW�\HDUV�RI�6XSHU�%RZO�DGV���6HH�LG��DW��������

,WV� DGYHUWLVLQJ� DFWLYLWLHV� LQFOXGHG� FHOHEULW\� DQG� VSRUWV� VSRQVRUVKLSV� ZKLFK�

VXFFHVVIXOO\�UHDFKHG�,OOLQRLV�FXVWRPHUV���6HH�LG� /DWKHP�KDV�QRW�WDUJHWHG�,OOLQRLV�LQ�

D�UHPRWHO\�VLPLODU�PDQQHU���$FFRUGLQJO\��X%LG LV�LQDSSRVLWH���

%UD\� DOVR� UHOLHV� RQ�0RELOH� $QHVWKHVLRORJLVWV� &KLFDJR�� //&� Y�� $QHVWKHVLD�

$VVRFLDWHV�RI�+RXVWRQ�0HWURSOH[��3�$�������)��G�������WK &LU���������ZKHUHLQ�WKH�

6HYHQWK�&LUFXLW�VWDWHV�WKDW�³>D@�GHIHQGDQW¶V�GHOLEHUDWH�DQG�FRQWLQXRXV�H[SORLWDWLRQ�

RI�WKH�PDUNHW�LQ�D�IRUXP�VWDWH��DFFRPSOLVKHG�WKURXJK�LWV�ZHEVLWH�DV�ZHOO�DV�WKURXJK�

RWKHU� FRQWDFWV� ZLWK� WKH� VWDWH�� FDQ� EH� VXIILFLHQW� WR� HVWDEOLVK� VSHFLILF� SHUVRQDO�

MXULVGLFWLRQ�´��,G��DW�������,Q�WKLV�FDVH��KRZHYHU��WKHUH�DUH�QR�FRQWDFWV�ZLWK�WKH�VWDWH�

RWKHU� WKDQ� WKH�ZHEVLWH�DQG� WKDW�DORQH� LV�QRW�HQRXJK�� �6HH�LG�� �³$�SODLQWLII�FDQQRW�

VDWLVI\� WKH�&DOGHU VWDQGDUG� VLPSO\� E\� VKRZLQJ� WKDW� WKH� GHIHQGDQW� PDLQWDLQHG� D�

ZHEVLWH�DFFHVVLEOH� WR� UHVLGHQWV�RI� WKH� IRUXP�VWDWH�DQG�DOOHJLQJ� WKDW� WKH�GHIHQGDQW�

FDXVHG�KDUP�WKURXJK�WKDW�ZHEVLWH�´����

%UD\�DOVR�UHOLHV�RQ�1RUEHUJ�Y��6KXWWHUIO\��,QF�������)��6XSS��G�������1�'��,OO��

������ ZKHUHLQ WKH�SODLQWLII�DOVR�DVVHUWV�D�YLRODWLRQ�RI�%,3$���-XGJH�1RUJOH�QRWHG�

WKDW�GHIHQGDQWV�LQ�1RUEHUJ RSHUDWHG�PXOWLSOH�ZHEVLWHV�WKDW�SURYLGHG�GLJLWDO�SKRWR�

VWRUDJH�� VKDULQJ�� DQG� SKRWR� SULQWV� DQG� QRYHOW\� JLIWV�� VXFK DV� SKRWR� PXJV� DQG�

PRXVHSDGV��ZKLFK�ZDV�DYDLODEOH�LQ�DOO����VWDWHV�DQG�LQWHUQDWLRQDOO\���6HH�LG��DW��������



ϭϭ

7KH�SKRWR�VKDULQJ�DQG�SULQWLQJ�VHUYLFHV�ZHUH�RIIHUHG�GLUHFWO\� WR� ,OOLQRLV�FLWL]HQV��

ZKLOH� KDUG� FRS\� SKRWRJUDSKV� DQG� RWKHU� SURGXFWV� ZHUH� VKLSSHG� GLUHFWO\� WR� WKHLU�

FXVWRPHUV� 6HH�LG���7KH�DOOHJHG�VWDWXWRU\�YLRODWLRQ�VWHPPHG�RXW�RI�WKH�GHIHQGDQWV¶�

FRQWDFW�ZLWK�,OOLQRLV�UHVLGHQWV���6HH�LG���$FFRUGLQJO\��WKH�FRXUW�GHQLHG�WKH�GHIHQGDQWV¶�

PRWLRQ� WR� GLVPLVV� IRU� ODFN� RI� SHUVRQDO� MXULVGLFWLRQ�� � 6HH� LG�� � 7KLV� FDVH� LV�

GLVWLQJXLVKDEOH� EHFDXVH� /DWKHP¶V� RQO\� ³FRQWDFW´� ZLWK� ,OOLQRLV� RFFXUV� ZKHQ� LWV�

FXVWRPHUV²HPSOR\HUV�� QRW� HQG� XVHUV²UHDFK� RXW� WR� SXUFKDVH� LWV� SURGXFWV� DQG�

VHUYLFHV���%UD\¶V DQG�WKH�SXWDWLYH�FODVV�PHPEHUV¶�LQMXU\�VWHPV�QRW�IURP�WKDW�FRQWDFW

EXW� IURP� WKH� HPSOR\HUV¶ VXEVHTXHQW� XVH� RI� /DWKHP� 'HYLFHV�� ZKLFK� WDNH� SODFH�

ZKHUHYHU�DQG�LQ�ZKDWHYHU�PDQQHU�WKH�HPSOR\HUV�FKRRVH���$FFRUGLQJO\��WKH�LQMXU\�

KHUH�GRHV�QRW�VWHP�IURP�/DWKHP¶V�,OOLQRLV�FRQWDFWV�DQG�GRHV�QRW�HVWDEOLVK�VSHFLILF�

MXULVGLFWLRQ���

7KH� &RXUW� FRQFOXGHV� %UD\� KDV� IDLOHG� WR� UHEXW� /DWKHP¶V� HYLGHQFH�

GHPRQVWUDWLQJ�WKH�ODFN�RI�SHUVRQDO�MXULVGLFWLRQ���/DQFH�:KLSSOH¶V�'HFODUDWLRQ�QRWHG�

WKDW /DWKHP�LV�LQFRUSRUDWHG�DQG�KHDGTXDUWHUHG�LQ�*HRUJLD��GRHV�QRW�KDYH�DQ\�UHDO�

HVWDWH��DFFRXQWV��SHUVRQDO�SURSHUW\��HPSOR\HHV��RU�SK\VLFDO�SUHVHQFH�LQ�,OOLQRLV��GRHV�

QRW�WDUJHW�,OOLQRLV�RU�SXUSRVHO\�GLUHFWO\�VDOHV�LQWR�WKH�VWDWH�WKURXJK�DGYHUWLVLQJ�DQG�

PDUNHWLQJ� RU� WKH� XVH� RI� VDOHV� RU� VHUYLFH� UHSUHVHQWDWLYHV�� DQG� GLG� QRW� HYHQ� VHOO� D�

/DWKHP�'HYLFH�WR�%UD\¶V�HPSOR\HU�LQ�,OOLQRLV���%HFDXVH�%UD\�KDV�QRW�UHIXWHG�0U��

:KLSSOH¶V� VWDWHPHQWV�� WKH� &RXUW� DFFHSWV� WKRVH� VWDWHPHQWV� DV� WUXH�� � 6HH� *&,8�



ϭϮ

(PSOR\HU�5HWLUHPHQW�)XQG�Y��*ROGIDUE�&RUS�������)��G����������� Q�����WK &LU��

�������³>:@H�DFFHSW�DV� WUXH�DQ\ IDFWV�FRQWDLQHG�LQ� WKH�GHIHQGDQW¶V�DIILGDYLWV WKDW�

UHPDLQ�XQUHIXWHG�E\�WKH�SODLQWLII�´�����

%DVHG� RQ� WKH� UDQGRP� DQG� DWWHQXDWHG� QDWXUH� RI� /DWKHP¶V� FRQWDFWV� ZLWK�

,OOLQRLV²DQG�WKH�ODFN�RI�DQ\�VXLW�UHODWHG�FRQWDFW��WKH�&RXUW�FRQFOXGHV�WKDW�SHUVRQDO�

MXULVGLFWLRQ RYHU�/DWKHP�ZRXOG�QRW�FRPSRUW�ZLWK�WUDGLWLRQDO�QRWLRQV�RI�IDLU�SOD\�DQG�

VXEVWDQWLDO� MXVWLFH�� � $FFRUGLQJO\�� /DWKHP� GRHV� QRW� KDYH� VXIILFLHQW� FRQWDFWV�ZLWK�

,OOLQRLV�WR�ZDUUDQW�WKH�H[HUFLVH�RI�VSHFLILF�MXULVGLFWLRQ���

(UJR� WKH�PRWLRQ� RI� 'HIHQGDQW� /DWKHP�7LPH�&RUS WR� GLVPLVV� IRU� ODFN� RI

SHUVRQDO MXULVGLFWLRQ >G�H���@�LV�*5$17('�

7KH &OHUN�ZLOO WHUPLQDWH�WKH�'HIHQGDQW¶V�PRWLRQ WR�GLVPLVV�IRU�IDLOXUH�WR�

VWDWH D�FODLP�>G�H @����

7KH�&OHUN ZLOO�HQWHU -XGJPHQW�DQG�WHUPLQDWH�WKLV�FDVH�

(17(5� 0DUFK���������

)25�7+(�&2857�
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8QLWHG�6WDWHV�'LVWULFW�-XGJH


