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ARGUMENT

In its opening brief, D.R. Horton showed the pamelécision violates the
FAA and is contrary to the Supreme Court’s decisimrGilmer, Concepcionand
CompuCredit It also showed the panel's decision mandatiag H_RA-covered
employees have access to class and joinder praxduiitigating employment-
related claims exceeds the NLRB’s authority, caetifig with the Rules Enabling
Act, the Federal Rules of Civil Procedure, and Har Labor Standards Act,
among other law. The NLRB’s response brief merepeats the panel’s errors.

l. The NLRB ignores the mounting case law rejecting t panel’s decision.

D.R. Horton’s opening brief cited nine decisions fegeral district courts
rejecting the panel’s decision. (Opening Br. 13-Bince then, nine more federal
district and state appellate courts have followaitl SeeCarey v. 24 Hour Fitness
USA, Inc, 2012 WL 4754726, at *2 (S.D. Tex. Oct. 4, 2012)he Horton
decision is neither binding nor subject to defeegrand is inconsistent with Fifth
Circuit and Supreme Court authority.Tienet HealthSystem Phila., Inc. v. Rogney
2012 WL 3550496, at *4 (E.D. Pa. Aug. 17, 2012)egceng D.R. Hortonbecause
“the NLRB has no special competence or experientarpreting the FAA” and
many district courts “have declined to adopt itsoraale altogether in the face of
conflicting Supreme Court precedent, statutory sw®e and questions over its

precedential value”)Reyes v. Liberman Broad., Ind46 Cal. Rptr. 3d 616, 635
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(Cal. Ct. App. Aug. 31, 2012) (“California authgrifinds D.R. Horton. . .
unpersuasive.”)Truly Nolen of Am. v. Superior Couf45 Cal. Rptr. 3d 432, 452
(Cal. Ct. App. Aug. 9, 2012) (“[W]e find the NLRB’'sonclusion on the [FAA]
preemption issue to be unpersuasive and we detinfellow it.”); Delock v.
Securitas Sec. Servs. USA, Ji012 WL 3150391, at **2-6 (E.D. Ark. Aug. 1,
2012) (underCompuCreditand Gilmer, D.R. Hortonis contrary to the FAA);
Luchini v. Carmax, In¢.2012 WL 2995483, at *7 (E.D. Cal. July 23, 2012)
(plaintiff “points to no pertinent authority thahe NLRA . . . establish[es] a
nonwaivable right to class litigation'perm. app. denie®012 WL 3862150 (E.D.
Cal. Sept. 5, 2012)\elsen v. Legacy Partners Residential, jd€4 Cal. Rptr. 3d
198, 213 (Cal. Ct. App. July 18, 2012).R. Hortonis unpersuasive because
“[o]nly two Board members subscribed to it,” theibgect matter of the decision —
the interplay of class action litigation, the FA#nd section 7 of the NLRA — falls
well outside the Board’'s core expertise,” and thexiglon “reflects a novel
interpretation of section 7 and the FAASpears v. Mid-America Waffles, Inc.
2012 WL 2568157, at *2 (D. Kan. July 2, 2012).R. Hortonis contrary to
Concepciolx Iskanian v. CLS Transp. Los Angeles, |.11@2 Cal. Rptr. 3d 372,
382 (Cal. Ct. App. June 4, 2012).R. Horton“does not withstand scrutiny in light

of ConcepciorandCompuCredit’).
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The NLRB simply ignores these decisions, as thotigh overwhelming
judicial consensus counts for nothihglLike these courts from Texas, California,
Pennsylvania, Arkansas, Kansas, Florida, Georgid, lew York, this Court
should hold that the panel’s decision violates A&\ and exceeds the NLRB's
authority.

[I.  The NLRB is not authorized to dictate the proce&lures courts and

arbitrators must use to adjudicate employees’ emplment-related
claims.

The NLRB concedes the NLRA does not grant it autydo regulate the
procedures available in federal and state coudsaanitral forums for adjudicating
employees’ claims. It also concedes (1) procedfwegointly or collectively
adjudicating claims are concerned with matters saghllue process and judicial
efficiency that are unrelated to federal labor pgliand (2) such procedures are
determined by Congress, the Supreme Court undeRties Enabling Act, state
rule-making authorities, and the parties to arbdraagreements. (Opening Br.
41-47)

The NLRB contends that the NLRA nevertheless gramgployees “the
right to pursueemployment-related claims concertedly.” (NLRB By.(emphasis

added) However, by a right to “pursue” claims antedly, the NLRB here means

! In Owen v. Bristol Care, Inc2012 WL 1192005 (W.D. Mo. Feb. 28, 2012), a distcourt
denied a motion to compel arbitration, relying@mR. Horton This outlier decision is on appeal
to the Eighth Circuit as Case Number 12-1719.
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employees have a substantive, non-waivable riglileuthe NLRA to seek a
collective adjudicationof their employment-related claims. This positiwes no
basis in the NLRA's text or purpose.

A. The NLRB fails to support its naked assertion tlat Section 7 gives
employees a right to have their claims adjudicatedollectively.

No authority has ever held Section 7 of the NLRAngs employees the
right to have their employment-related legal claiadjudicated collectively.
Rather, Section 7 is concerned with the bargaipmgess between employers and
employees with respect to the terms and conditmmemployment. See, e.g.
NLRB v. City Disposal Sys., Iné65 U.S. 822, 845 (1984) (“[ljn enacting § 7 of
the NLRA, Congress sought generally to equalize dargaining power of the
employee with that of his employer by allowing eoydes to band together in
confronting an employer regarding the terms and diimms of their
employment.”). The adjudication of claims by ceuasihd arbitrators is an entirely
different process from bargaining between employard employees and well
outside Section 7’'s scope.

The decisions cited by the NLRB merely demonstthte unremarkable
proposition that Section 7 protects employees fretaliation for banding together

to asserttheir legal right$. The NLRB continues to misrepresent these dedsion

2 See Mohave Elec. Co-op, Inc. v. NLLRB6 F.3d 1183 (D.C. Cir. 2000) (employer violated
NLRA by discharging employee for filing petitionifdly with co-worker);Brad Snodgrass, Inc.

4
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as holding Section 7 also grants employees a tigheek a collectivadjudication
of their employment-related legal claims. (NLRB BB-15) They simply do not.
To the contrarySalt River Valley- relied on heavily by the NLRB (R. 548
& n.3; NLRB Br. 14) —makes clear employees can assert legal rights dedbe
regardless of whether they seek a collective adaidin of their legal claims. It
shows at most that employees’ concedssertionof legal rights may be protected
under Section 7 as a form of bargaining over thengeand conditions of
employment. See Salt River Valley Water Users’ Ass’n v. NLRB F.2d 325,
328 (9th Cir. 1953). That case also demonstratgdayees’ concerted assertion
of legal rights is neither equivalent to, nor degmt on, their seeking a collective

adjudication of their legal claims. Indeed, theRB. continues to ignore the key

338 NLRB 917 (2003) (employer violated NLRA by lagi off employees in retaliation for
union’s filing grievances on their behalf)p Madri Rest. 331 NLRB 269 (2000) (employer
violated NLRA by discharging two employees who weamed plaintiffs in lawsuit against
employer); Uforma/Shelby Bus. Form$820 NLRB 71 (1985) (employer violated NLRA by
eliminating third shift in retaliation for unionjsursuit of a grievancelnited Parcel SerylInc.,
252 NLRB 1015 (1980) (employer violated NLRA by aharging employee for initiating class
action lawsuit, circulating petition among emplayeand collecting money for retainer, among
other activities);,Clara Barton Terrace Convalescent Ct225 NLRB 1028 (1976) (employer
violated NLRA by suspending employee without pay smbmitting letter to management
complaining on behalf of other employees aboutgssignments)Trinity Trucking & Materials
Corp, 221 NLRB 364 (1975) (alleging employer violatedlRA by discharging three
employees who had filed suit against employé&i);Dorado Cluh 220 NLRB 886 (1975)
(employer violated NLRA by discharging employee rigtaliation for testifying at fellow
employee’s arbitration hearinggpandsco Oil & Royalty Co42 NLRB 942 (1942) (employer
violated NLRA by discharging three union membersfiling a lawsuit);see also Brady v. Nat'l
Football League 644 F.3d 661 (8th Cir. 2011) (noting dicta that filing lawsuit concerning
terms and conditions of employment was protectéditg.
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fact that the employees Balt River Valleynever initiated a lawsuit in asserting
their legal rights, let alone sought a collectivgudication of their claims; they
simply circulated a petition.

No case cited by the NLRB suggests employees hakigh& under the
NLRA to seek a collective adjudication of their &glaims. This is unsurprising
because the adjudication of legal claims is notagdining process; it is “[t]he
legal process of resolving a dispute; the procdsgidicially deciding a case.”
Black’'s Law Dictionary (9th ed. 2009), adjudicatiosee alsoShady Grove
Orthopedic Assocs. P.A. v. Allstate Ins., G&9 U.S. |, 130 S. Ct. 1431, 1443
(2010) (plurality opinion) (“A class action, no teshan traditional joinder (of
which it is a species), merely enables a federairtcto adjudicate claims of
multiple parties at once, instead of in separaiis.séind like traditional joinder, it
leaves the parties’ legal rights and duties intaod the rules of decision
unchanged.”). The processes by which judges ahdrators adjudicate legal
claims are unrelated to Section 7’s concern witliaéging bargaining power, and
adjudicatory procedures like those under Rule 28¢chvserve other purposes and
are subject to other concerns, are beyond the N&ERiited authority.

In short, the NLRB fails to recognize that emplag/egct of filing a class
action complaint differs from a judge or arbitrasaact of collectively adjudicating

legal claims. The cases cited by the NLRB sayingtlabout the adjudication of
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claims; they show only that jointly filing a legabmplaint is one way employees
can concertedly assert legal rights and thus emeploywho do so may be protected
from retaliation under the NLRA.

Additionally, these cases certainly dot prohibit the waiver of collective
adjudication. Indeed, the NLRB’s General Counselthe GC Memo and its
Acting General Counsel in his briefing to the NLRi2low both concluded
employers can require employees to waive the righthvoke class procedures
even though they cannot retaliate against employeesfiling class action
complaints. (Opening Br. 3-4) The NLRB entiraiynores the GC Memo and the
Acting General Counsel’s position.

Moreover, there are many ways for employees to radsgal rights
concertedly, assalt River Valleyitself suggests. Employees can do so through
conversations and meetings with their employerderial complaints and
grievances, correspondence, petitions, postingsjodstrations, administrative
charges, and settlement demands, among othersy al$ee can do so by working
together in filing multiple individual lawsuits @rbitration demands. All of these
activities allow employees to attempt to gain tlivamtages of solidarity for
purposes of exerting group pressure on their emgpland increasing their

bargaining power.
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An individual arbitration agreement does not vieldahe NLRA simply
because it may deter employees from filing a cét®n complaint as one means
of asserting concertedly their legal rights in tighf the many other means
available to them. As the NLRB concedes, it islwstablished that limiting one
of multiple means of engaging in the same proteetetvity does not violate
Section 7. (NLRB Br. 21; Opening Br. 49-5(0ee alsdNLRB v. Steelworkers
(Nutone) 357 U.S. 357, 363—-64 (195&uardian Indus. Corp. v. NLRB9 F.3d
317, 318 (7th Cir. 1995) (“Section 7 of the Act f@is organizational rights . . .
rather than particular means by which employees seak to communicate.”).

B. The NLRB wrongly contends the MAA prohibits “evay form of
concerted pursuit of employment-related claims.”

The NLRB baldly declares that the Mutual Arbitratidgreement (“MAA”)
prohibits “every form of concerted pursuit of empttent-related claims” because
it waives a judicial forum and limits arbitratos adjudicating claims in individual
proceedings. (NLRB Br. 10) However, the NLRB gatb identify a single
specific concerted activity for mutual aid or piiten that it contends employees
lose under the MAA.

The NLRB argues generally that “concerted legabaatnay ‘aid or protect’
employees in various ways, including financial supp group power in
negotiations, shared information, the impressionsafety in numbers, and —

sometimes — anonymity.” (NLRB Br. 13-14) It fuethnotes that a “particular
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advantage” to the concerted assertion of legaksigh“the ability to exert ‘group
pressure upon [the employer] in regard to posgieigotiation and settlement of
the [employees’ legal] claims.” (NLRB Br. 14) rally, the NLRB observes that

LN 1%

Section 7 protects employees’ “participation in #tudication” of one another’s
legal claims “from attending hearings, to providiadfidavits, to testifying.”
(NLRB Br. 16)

Strikingly, the NLRB’s own account of “concertedyéd action” refutes its
contention that the MAA “expressly and categorigatiars employees’ “concerted
pursuit of claims.” (NLRB Br. 7) The MAA permits every single one of the
activities cited by the NLRB as an example of “camted legal action.”

The MAA allows employees to work together in asagrtheir common
legal rights by pooling their finances, negotiatesya group, sharing information,
and seeking safety in numbers. In addition, theAvpermits employees to solicit
other employees to assert the same alleged lagj@kriact in concert to initiate
multiple individual arbitrations alleging the samegal claims, and coordinate the
litigation of those claims by obtaining common reg@ntation, jointly investigating
their claims, and developing common legal theosied strategies. The MAA also
permits employees to testify on behalf of one amotin their arbitration

proceedings, attend one another’s proceedings,paodide affidavits in those

proceedings. In short, the MAA permits employeesld everything they can to
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lend one another “mutual aid and protection” ineatssg their alleged legal rights
against their employer Cf. Kenneth T. Lopatka, “A Critical Perspective on the
Interplay Between Our Federal Labor and ArbitratiGaws,” 63 S.C. L. Rev. 43,
92 (Autumn 2011) (“[A]n agreement to arbitrate eaththan litigate, and to
arbitrate only on an individual basis, does not méet employees cannot act in
concert with their coworkers when they pursue iitlial grievances. Rather, it
limits only the scope of discovery, the hearingg temedy, and the employee
population bound by an adverse decision on thetgigri

Nevertheless, the NLRB claims the MAA “blocks corted action as basic
as two coworkers jointly seeking redress, in aabitn, of an injury stemming
from an incident involving both of them.” (NLRB B20) This is simply wrong.
Under the MAA, the two hypothetical coworkers couddain the same counsel,
concertedly assert their legal rights, and joiatifempt to negotiate a settlement of
their claims. Absent settlement, the two coworlgensld coordinate their demands
for arbitration, share discovery costs, jointly estigate their claims, appear as
witnesses for one another, and generally lend ao#har full support.

Indeed, the NLRB observes that Cuda’s attorneyslstars to D.R. Horton
stating they were also representing other employ®eking similar claims.
(NLRB Br. 5) The NLRB fails to note these lettedlgl not state the other

employees sought to join Cuda’s action. To thetremy, the letters stated the

10
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other employees were initiatindpeir own actions (SeeJoint Exs. 5, 6 & 7)
Assuming Cuda worked in concert with these othepleyees (of which there is
no evidence), the record thus shows the MAA allowetployees to assert their
legal rights concertedly, including retaining tla& counsel to make coordinated
demands to exert group pressure, all while seakifgave their claims adjudicated
separately.

The NLRB also does not — and could not — contengdl@yees’ individual
claims are stronger when they are decided collelgtin a single proceedirfy.An
employee who asserts his or her claim as a mentlzed ®00-person class has no
greater right under the FLSA or any other law thdren he or she asserts the
claim individually. Nor is an employee more liketyreceive an adverse judgment
when he or she seeks an adjudication of the clairani individual proceeding.
Judges and arbitrators must adjudicate each patgims based on the law and
facts, irrespective of the parties’ powesee, e.9.28 U.S.C. § 453 (requiring each
judge or justice of the United States to swear hshe “will administer justice
without respect to persons, and do equal righbh¢opoor and to the rich”). Thus,

Section 7’s concern with protecting ways for emplesy to equalize their power

3 Although the NLRB misleadingly claims the MAA bafesery form of collective legal claim”

(NLRB Br. 20), there is no dispute any employmesiated claims would be individual. The
guestion is not whether employees have a Sectioght to pursue “collective legal claim[s],”
but rather whether there is a Section 7 right teksa collective adjudication of common
guestions of law or fact relating to thewdividual claims. See, e.g.Fed. R. Civ. P. 20(a)(1)(b);
23(a)(2) & (b)(3).

11
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with their employers’ has nothing to do with coudsd arbitrators’ impartial
adjudication of employees’ legal claims.

C. Employees do not have a right under Section 7 toise class
certification as an economic weapon against theimegployers.

Ultimately, the NLRB identifies only one potentadlvantage to employee-
plaintiffs of invoking class action procedures thhiey would not have in
individual proceedings: class certification mayct defendant-employers to settle
cases they might not otherwise settle. (NLRB Brn120) However, the NLRB
lacks authority to grant employees a right to irvodlass procedures as an
economic weapon.

First, as the NLRB concedes, most class proceairissue were developed
after Congress first enacted the NLRA. (OpeningdBr 48; NLRB Br. 16) While
the NLRB may have the responsibility to “adapt”‘itsterpretation” of the NLRA
to “changing patterns of industrial life” (NLRB Bi6-17), that is a far cry from
inventing new substantive rights to procedures thatnot exist at the NLRA’s
enactment — which, in any event, would violate fudes Enabling Act. (Opening
Br. 42)

Second, as D.R. Horton noted, class certificatiam impose on defendants
disproportionate costs and the risk of financiah nm the event of an erroneous
judgment, thereby compelling them to settle cedifclass actions irrespective of

the merits of the underlying claims. (Opening 82) Commentators and courts

12
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have recognized this problem with class action gdoces. Indeed, the Federal
Rules were amended in 1998 to allow interlocutqyeals from class certification
decisions, in part because “[ajn order grantingifesation . . . may force a
defendant to settle rather than incur the costde®énding a class action and run
the risk of potentially ruinous liability.” SeeFed. R. Civ. P. 23(f) advisory
committee’s note (1998 Amendmentsge also In re Bridgestone/Firestone, Jnc.
288 F.3d 1012, 1016 (7th Cir. 2002).

Concerning the potential advantage class certificamight give plaintiff-
employees, the NLRB explains:

Horton’s (Br. 52) and its amici’s suggestion thatne class plaintiffs

may invoke the class-action procedure in ordefdrcé’ employers to

settle, if true, illustrates the greater power deel by a group of

employees compared to a lone employee proceedogpéndently,

consistent with the federal labor policy of equalig bargaining
power between employees and emplayers

(NLRB Br. 14 n.20) (emphasis added)

Remarkably, the NLRB thus treats what commentaatscourts consider a
problemwith class action procedures — their imposing ssuwibstantial costs and
risks on a defendant that they effectively prewkatadjudication of the underlying
claims — as denefitto which employees are somehow entitled to eqaaheir
“bargaining power.” This is absurd.

First, equal bargaining power in negotiating leg@ims comes from the

prospects of a ruling by a court or arbitrator ba tnerits based on the law and

13
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facts, not from the imposition of expenses andsrishat compel settlement
regardless of the merits. That is “judicial blagklyi not bargaining. Castano v.
Am. Tobacco Cp84 F.3d 734, 746 (5th Cir. 1996).

Second, any increase in “bargaining power” thasslaertification might
give plaintifi-employees does not result from thasaployees’ group activity;
rather, it is a byproduct of court procedures immpgson defendants grossly
disproportionate costs and risks. Class certibcadoes not allow employee-
plaintiffs just to “equalize” their bargaining poveith their defendant-employers’
but to far exceed it, irrespective of the merits thkir claims. In these
circumstances, employees’ invocation of class mos is not a means of
engaging in concerted activity for mutual aid anot@ction but rather the wielding
of an economic weapon to attempt to force acceptahtheir economic demands.

The panel’'s attempt to grant employees a substantpt under the NLRA
to deploy judicial procedures as an economic weapamse that has nothing to do
with the intended purposes of those proceduresieysnd the NLRB’s authority.
So, too, is the panel’'s attempt to bar employessnfusing individual arbitration
agreements, consistent with the FAA, simply becdheg may have the effect of
blunting that economic weaponSee, e.g Am. Ship Bldg. Co. v. NLRB80 U.S.
300, 318 (1965) (“Sections 8(a)(1) and (3) do niMegthe Board a general

authority to assess the relative economic powénefdversaries in the bargaining

14
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process and to deny weapons to one party or tlex bdtause of its assessment of
that party’s bargaining power.”NLRB v. Brown 380 U.S. 278, 283 (1965)
(“[T]here are many economic weapons which an englayay use that . . .
interfere in some measure with concerted emplogéeitzes . . . and yet the use of
such economic weapons does not constitute condatig within the prohibition
of either § 8(a)(1) or 8§ 8(a)(3). Even the Boaomaedes that an employer may
legitimately blunt the effectiveness of an antitgoh strike by stockpiling
inventories, readjusting contract schedules, arstexring work from one plant to
another, even if he thereby makes himself ‘virgpalirikeproof.”); NLRB v. Ins.
Agents’ Int'l Union,361 U.S. 477, 499-500 (1960) (“[W]hen the Board e®n
this area . .. it is functioning as an arbitertlod sort of economic weapons the
parties can use in seeking to gain acceptanceenf ffargaining demands. . . .
[T]his amounts to the Board’'s entrance into the stafitive aspects of the
bargaining process to an extent Congress has nottermanced.”). Just as the
NLRA permits employers to blunt the effectivenetsam employee strike, so, too,
must it permit an employer to implement an arbratagreement consistent with
the FAA even though it may blunt employees’ abilityimpose higher litigation

costs on the employer to extort higher cost-of-deéesettiements.

15
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D. The NLRB fails to show that the MAA violates Seton 8(a)(1).

Because the MAA does not impair any Section 7 siglitdoes not violate
Section 8(a)(1). Indeed, there is no precedenthddating an arbitration agreement
like the MAA unenforceable under the NLRA. (Openidr. 27-30) In response,
the NLRB fails to identify a single case so holding

In its effort to establish such precedent for thestftime, the NLRB
continues to mischaracterize the MAA as a “ruledttexpressly prohibits conduct
allegedly protected under Section 7. (NLRB Br.18- Among other errors, the
NLRB fails to recognize the fundamental distinctiogtween (1) agreements like
the MAA, and (2) unilaterally imposed “rules” orhetr types of agreements
required as a condition of employment: arbitra@@gnmeements like the MAA are
covered by the FAA.

This difference is significant for two reasons:) {éderal policy strongly
favors arbitration, and (2) the consequences toemployee of entering an
arbitration agreement under the FAA are solely edocal. When an employee
violates a workplace rule or breaches another tfpeontract, he or she may be
subject to discipline, including having his or hemployment terminated. In
contrast, if an employee files a lawsuit in brea€lan arbitration agreement, like
the MAA, the employer simply will move for an ordeompelling arbitration

under the FAA.See9 U.S.C. § 4. Because an employee’s breach aflatration

16
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agreement has no effect on his or her employmardh sagreements are not
analogous to workplace “rules” subject to the td#stutheran Heritage. (Cf. R.
550)

The NLRB also continues to argue the MAA is likegh unenforceable
individual contracts that impeded collective bangay rights in the early 1940s.
(NLRB Br. 22-28) However, those cases all invohagteements that sought to
waive or interfere with employees’ Section 7 rigiet unionize and bargain
collectively? The NLRB contends the same principle applies harkallows it to
nullify agreements that require employees “prospelst to waive their right to act
in concert with coworkers in disputes with theirgayer.” (NLRB Br. 22-23)

To try to make this analogy, the NLRB fundamentafl\scharacterizes the
MAA as an agreement that requires employees “tegorcollective action”

(NLRB Br. 23) and as afiexpress restriction of their Section [sic] coneer

* See, e.g.Western Cartridge Co. v. NLRA34 F.2d 240, 244 (7th Cir. 1943) (individual
agreements served “to forestall union activity” afwleate a permanent barrier to union
organization”);NLRB v. Adel Clay Prods. Gol34 F.2d 342, 345 (8th Cir. 1943) (individual
contracts served “as a means of defeating unioaizand discouraging collective bargaining”);
NLRB v. Stonel25 F.2d 752, 756 (7th Cir. 1942) (under indiademployment agreements,
“the employee not only waived his right to colleetibargaining but his right to strike or
otherwise protest on the failure to obtain redtbssugh arbitration”);NLRB v. Jahn & Ollier
Engraving Co. 123 F.2d 589, 593 (7th Cir. 1941) (individual tants were unlawful where
they waived employees’ right to bargain collectygr a period of two years and were “adopted
to eliminate the Union as the collective bargainaggency” of employeesNLRB v. Superior
Tanning Cao.117 F.2d 881, 888-91 (7th Cir. 1941) (individuahtracts were part of employer’s
plan to discourage unionizatiolLRB v. Vincennes Steel Carfpl7 F.2d 169 (7th Cir. 1941)
(individual employment agreements were promulgatedircumvent union and required each
employee to refrain from requesting a raise in wagehich “deprive[d] the employee of the
right to designate an agent to bargain with refezdhereto”).

17
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activity rights.” (NLRB Br. 31) However, the MAAags not categorically waive
employees’ Section 7 right to engage in concerttdifes for their mutual aid or
protection. To the contrary, as explained abowepleyees subject to the MAA
can engage in every form of protected concertediggtincluding every form of
concerted activity in asserting their legal rigtitat the NLRB has identified. The
NLRB'’s attempted analogy fails.

E. The NLRB fails to show the panel's decision liewithin its
authority to define the scope of Section 7.

Ultimately, the NLRB defends the panel's decisitiatt Section 7 grants
employees a non-waivable right to invoke class @daces on the ground that “the
task of defining the scope of 8§ 7 ‘is for the Boddl perform in the first
instance . . ..” (NLRB Br. 9) The NLRB’s “becsel | said so” rationale is not a
permissible interpretation of Section 7 becauseptree!’'s decision (1) purports to
grant employees a substantive, non-waivable rigittet the NLRA to judicial
procedures created by other lawmaking authorite®other purposes and deemed
by those authorities to be waivable and non-subisggnand (2) prohibits
employers and employees from fully exercising thaghts under the FAA to
choose what procedures will govern the arbitratibtheir disputes. (Opening Br.
41-47)

Thus, the panel’s decision improperly creates attsflbetween the NLRA

and other bodies of law outside the NLRB’s jurisigie, including the FAA, the

18
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Rules Enabling Act, the Federal Rules, and the FL3A. 42-47) See generally
Hoffman Plastic Compounds, Inc. v. NLFB5 U.S. 137, 144 (2002) (“[W]e have

. never deferred to the Board's remedial pexfees where such preferences
potentially trench upon federal statutes and pedicunrelated to the NLRA.”);
Southern S.S. Co. v. NLRB16 U.S. 31, 47 (1942) (“[T]he Board has not been
commissioned to effectuate the policies of the [MLRo single-mindedly that it
may wholly ignore other and equally important Casgional objectives.”). The
NLRB does not dispute the existence of these aisfliit just ignores them.
(NLRB Br. 17-18)

[ll.  The NLRB fails to show the panel’s decision ionsistent with the FAA.

A. The NLRB fails to follow Concepcion

The NLRB does not attempt to explain how its categbban on arbitration
agreements like the MAA could fail to “stand asodstacle to the accomplishment
of the FAA’s objectives.” AT&T Mobility LLC v. Concepcign _ U.S. _ , 131 S.
Ct. 1740, 1748 (2011). The NLRB instead arguesitiaas a “favorable attitude
towards arbitration” and thus the panel’s invaliolatof the MAA should not be
construed as “emanat[ing] from any sort of hostitdwards arbitration.” (NLRB
Br. 31-32) However, the NLRB’s general attitudevémds arbitration is irrelevant.
UnderConcepciors test, the panel’s rule — which requires partegpermit class

arbitration or abandon the arbitral forum altogetioelitigate class claims in court
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— plainly interferes with, and creates a schemdraonto, the FAA’s purposes.
(SeeOpening Br. 15-16)

B. The NLRB fails to follow Gilmer and CompuCredit

The NLRB also cannot justify the panel's failure apply Gilmers test,
recently re-affirmed irCompuCreditto determine whether Congress intended the
NLRA to trump the FAA’'s mandate that arbitrationregments be enforced
according to their terms. (Opening Br. 20-22) T™eRB abandons the panel’s
conclusion that employees purportedly have a sobgéastatutory right under the
NLRA “to take the collective action inherent in ke class certification.”
(CompareR. 556with NLRB Br. 38) Such an alleged right would makeseose.
(Opening Br. 40-41) In its place, the NLRB now weg for the first time that
Section 7 grants employees a substantive “rigkake collective action in order to
ensure that employment statutes are widely enfoaceohg employees generally.”
(NLRB Br. 38) Under its latest position, the NLRBntends it is not dispositive
that an individual employee can effectively “vinglie his own defined rights
through individual action, whether in arbitrationlbigation.” (Id.) According to
the NLRB, each employee also has a right underNbhRA “to subordinate
personal advantage (such as expeditious resolofidnis own claim) to achieve

benefits for a greater number of employeesld.)( The NLRB now argues the

MAA violates the NLRA by allegedly depriving empless “of an opportunity to

20
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prosecute their statutory employment rights” ondbiebf others, irrespective of
whether they can vindicate theown federal statutory rights effectively in
individual arbitration. 1d.)

The NLRB'’s latest explanation of why the NLRA suppdly mandates
class action procedures irrespective of the FAAukhbe rejected for at least three
reasons. First, its new view is entitled to noedece because — in addition to all
of the other reasons identified (Opening Br. 8-38;40) — it differs from the
interpretation articulated by the paneCf. Christopher v. Smithkline Beecham
Corp, 567 U.S. ,  ,132 S. Ct. 2156, 2165-66828% (2012) (declining to
defer to agency’s interpretation of regulation gpeal where agency advanced
different interpretation below)g. at 2175 (Breyer, J., dissenting) (same).

Second, the NLRB does not cite any authority topsupits novel theory
that Section 7 grants each individual employee @waivable right to act as a
type of private attorney general enforcing claimsehalf of other employees.

Third, the NLRB fails to show that “the FAA’'s marida[that arbitration
agreements be enforced according to their terms] been ‘overridden by a
contrary congressional command™ in the NLRA thatpdoyees retain an alleged
right to prosecute claims in a single proceedin@ irepresentative capacity on
behalf of other employees, regardless of whethey ttan effectively vindicate

their own rights individually. Cf. CompuCredit Corp. v. Greenwqo8i65 U.S.
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_,132 S. Ct. 665, 672 (2012). The NLRB thustiooes to turnGilmer on its
head by deeming arbitration agreements unenforeeaolely because the
procedures available under them differ from cowdcpdures. (Opening Br. 18-
20) Try as it might, the NLRB cannot just ignore Seipe Court precedent.

C. The NLRB fails to justify the panel's use of a pblic policy
balancing test to hold the MAA unenforceable.

D.R. Horton showed the panel’s attempt to use ancomlaw public policy
balancing test to hold the MAA unenforceable unflection 2 of the FAA failed,
among other reasons, because the panel couldertdifidany strong, well-defined
public policies to which the MAA was allegedly coarly. (Opening Br. 24-26)
While the NLRB continues to cit€aiser Steel Corp. v. Mullin& response, it fails
to show that case supports the panel’s decisiofiL.RB Br. 41-42) There, the
Court held a provision in a collective bargainirgyeeement violated Section 8(e)
of the NLRA, which expressly voids agreements betwanions and employers

requiring one employer to cease doing businessavitdther.Kaiser Steel Corp. v.

> Amici National Employment Lawyers Associatien al. (“NELA”) also argues “no rational
person” would pursue small wage claims unless @ia# class or collective action because the
potential recovery “may be so small.” (NELA Br.8J- This argument does not rely on the
NLRA and is outside the NLRB’s jurisdiction. In ditlon, the decision NELA cites is
unpersuasive, and a petition for a writ of certioi®pending. In re Am. Exp. Merchants Litig.
634 F.3d 187 (2d Cir. 20113dhered to on reh’'g681 F.3d 139 (2d Cir. 2012h’g en banc
denied 681 F.3d 139 (2d Cir. 2013)et. writ. cert. filedNo. 12-133 (Jul. 30, 2012). Moreover,
neither NELA, nor the NLRB, denies that most emplent statutes award prevailing plaintiffs
their full attorneys’ fees and costs regardlessth&f size of their claims. Finally, NELA
overlooks the fact that no rational defendant waualklr defense costs greatly exceeding the
value of a small claim instead of settling it. éed, because defendants typically are not
awarded their costs and fees when they prevaift&n makes more economic sense to settle
even meritless small claims rather than litigatarh
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Mullins, 455 U.S. 72, 78-79 (1982)Kaiser Steelid not apply a public policy
balancing test to void the agreement, let alonearlany purported general policy
of “protecting employees’ right to engage in proéelcconcerted action.”

The NLRB also argues the highly generalized poiiapvoked to void the
MAA is “no less ‘defined’ because Congress left tte Board the duty of
interpreting the fine contours of concerted mutpidtection.” (NLRB Br. 41)
However, by defining the public policy underlyinge®on 7 broadly as
“protecting employees’ right to engage in proteatedcerted action” and claiming
the power to void agreements contrary to it, thd&RBLcould nullify any individual
employment agreement entered by an NLRA-coveredame. Every agreement
between an individual employee and an employer ireduas a condition of
employment could be deemed to waive the employeglkt to engage in
concerted action in negotiating the terms covengdhlat individual agreement.
Thus, the NLRB could void routine individual empfognt agreements such as
non-competition agreements, non-solicitation agegs) and confidentiality
agreements. Indeed, under the panel’s view thatumonized employees’ right to
engage in concerted activity with respect to thenseand conditions of their
employment is non-waivable, no individual employmagreements required as a

condition of employment would be enforceable.
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There is no hint in the NLRA that Congress granted NLRB such
authority to nullify individual employment contract Nor is there any hint
Congress intended Section 2 of the FAA to makeetiferceability of individual
employment arbitration agreements contingent ori\theB’s unilateral approval.
The NLRB'’s “power grab” does not withstand scrutiny

D. The panel's decision would destroy employment &itration.

The NLRB repeats the panel’s erroneous claim tisdthiolding is limited.”
(NLRB Br. 43) In fact, the panel’s decision thexat to destroy arbitration as an
effective tool for achieving relatively quick andeixpensive adjudications of
employment claims. Cf. Delock 2012 WL 3150391, at **5-6[0.R. Horton
improperly favors litigation over arbitration and/duld be a sweeping change in
the law”).

The NLRB concludes that the “vice of the MAA” is wiag both a judicial
forum and class action and joinder procedures Imtration so as to allegedly
“‘deny Cuda and his fellow employeary forum in which they can pursue their
FLSA claims concertedly.” (NLRB Br. 44) Under ghireasoning, most
employment arbitration agreements would be unesfyle. The default position
in interpreting arbitration agreements that arergilas to class arbitration is to
construe them amot permitting it. See Stolt-Nielsen S.A. v. AnimalFeeds Int'l

Corp, 559 U.S. __ , 130 S. Ct. 1758, 1775 (2010). Héwny, employment
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arbitration agreements expressly allow partiesuisye class and joint claims in a
judicial forum as an alternative to arbitration.huB, underStolt-Nielsen most
employment arbitration agreements — even if the&k lan express class action
waiver and are merely silent regarding class atitn — would suffer from the
same alleged “vice” the NLRB identifies here: tlveyuld not allow any forum in
which an employee could invoke class action promesiuSee, e.g.Reed v. Fla.
Metro. Univ., Inc, 681 F.3d 630, 644 (5th Cir. 201Reyes 146 Cal. Rptr. 3d at
623 (underStolt-Nielsen “an arbitration agreement silent on the issueclags
arbitration may have the same effect as an exmless waiver”). Under the
panel’s decision, and in light @tolt-Nielsen arbitration agreements that do not
expresslyallow for class arbitration or litigation — that is, thast majority of
employment arbitration agreements — would be void.

In addition, if the panel’'s decision stands, manykyers would modify
their arbitration agreements to allow class clatmgroceed in a judicial forum
rather than in arbitration. As a result, any empplaintiff who preferred a
judicial forum simply could include class allegaisoin his or her complaint. The
individual plaintiff could pursue the case in cofot so long as he or she found it
beneficial — for example, to obtain more extensiigeovery than might be allowed
in arbitration or to impose greater litigation ®seh the defendant to try to extract

a higher cost-of-defense settlement — and thenisssthe class allegations and
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“remand” the case to an arbitral forum to procewtividually. By that point, the
benefit of arbitration will have been lost, the doburdened with needless
proceedings, and the purposes of the FAA defeated.

E. The NLRB fails to show the MAA prohibits employes from filing
unfair labor practice charges.

D.R. Horton showed that no reasonable employee dvousinterpret the
MAA as prohibiting the filing of an unfair labor @ctice charge with the NLRB.
(Opening Br. 56-59) In response, the NLRB failsctte any evidence of any
employee ever misconstruing language such as seak in the MAA, which refers
to court actions, lawsuits, and civil proceedings,barring unfair labor practice
charges. Such charges — which are a form of cantpgtaa governmental policing
authority — are unlikely to be confused with thddteral civil lawsuits covered by
the MAA. The NLRB’s willful misinterpretation ofhe MAA suggests the only
arbitration agreement the NLRB would ever approvauldd be one expressly
notifying employees they may go to the NLRB, tugnarbitration agreements into
a form of generalized notice to employees of th&iRA rights. By invalidating
arbitration agreements lacking such an expressendtie NLRB is attempting not
only to evade the FAA's mandate that arbitratioreaghents be enforced but also
evade the limitation on its own authority to reguemployers to disseminate
notice of NLRA rights. See Chamber of Commerce v. NLBB6 F.Supp.2d 778,

797 (D.S.C. Apr. 13, 2012) (NLRB lacks authority gopomulgate rule requiring
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employers to post notices informing employees efrthights under the NLRA)
(pending on appeal to the Fourth Circuit as Casaldar 12-1757).

The MAA does not prohibit employees from filing anf labor practice
charges. It also does not threaten employeesamyhdiscipline, and there is not
even an allegation of such discipline in the presaigse. The panel’s order that
D.R. Horton rescind the MAA because a hypothetigateasonable employee
might conceivably misconstrue it is contrary to EA. It is also contrary to the
evidence in the record because Cuda filed an ulaflaor practice charge.

IV. The NLRB fails to show the panel had a quorum.

Finally, the NLRB fails to demonstrate the panehstduted a quorum
authorized to issue its decision below. For theep#o have been authorized, the
NLRB must have delegated its authority to a “grogb’three board members
under 29 U.S.C. § 153(b). (Opening Br. 60)

The NLRB does not dispute it never delegated ithaity to the panel.
Instead, the NLRB appears to argue a delegatian ttbee-member group is not
required when the full Board has only three membef(®NLRB Br. 53-54)
According to the NLRB, a three-member Board autocaHly constitutes a
delegated panel, and two members thus automaticatigtitute a quorum of that
de factopanel. (NLRB Br. 53-54) The NLRB fails to citeyabasis in the NLRA

making delegation unnecessary in such circumstaraces the plain language of
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29 U.S.C. 8§ 153(b) states otherwise. Moreover,NhBB’s practice has been to
delegate authority to panels when the full Boandsesis of only three members, at
least in cases like this one where one of the tmneenbers will be recused.
“IW]hen the Board’s membership has fallen to threembers, the Board has
developed a practice of designating those memiseas'group’ in cases where one
member will be disqualified.” Quorum Requiremen®fice of Legal Counsel
Memorandum Opinion for the Solicitor NLRB, at 4 (M4, 2003) (available at:

http://www.justice.gov/olc/2003/nlrb_quorum_03042Qfdf). In the present

case, the NLRB failed to follow this practice.

CONCLUSION

D.R. Horton requests that this Court decline tooesd the Board’s decision
and order and that it award any further relief tonah D.R. Horton may be entitled.
Respectfully submitted,
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