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The Wild, Wild West of
Corporate Litigation:

Will Texas Unseat Delaware
as the Preferred Forum for
Business Disputes?

Jenna Johnson, Amy E. Tryon, and Tim Hudson

Abstract: The highly anticipated Texas business courts are set
to open on September 1, 2024. As the opening date for these
new courts nears, practitioners and clients alike can only
speculate as to whether this new forum for Texas business
litigation will hold up to the promise of providing a robust
body of business law, and whether these new courts can com-
pete with the Delaware Court of Chancery—the forum often
thought of as the go-to for business disputes. The Delaware
Court of Chancery has a rich history and decades-long reputa-
tion as the preeminent forum for commercial cases due to its
experienced judges, well-reasoned and quick decisions, and
robust body of case law. While Delaware is home to many
companies as their state of incorporation, many companies
have recently moved their corporate headquarters to Texas.
And with Texas’s similarly pro-business reputation, only time
will tell if the advent of the newly formed business courts and
their prospective advantages will see Texas become a favored
forum for business litigation.

The highly anticipated Texas business courts were officially cre-
ated in June 2023 when Governor Greg Abbott signed HB 19 into
law, and they are now set to open on September 1, 2024. Questions
continue to swirl around the new court—both logistically from a
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procedural perspective and from a constitutional standpoint. But
as the opening date for these new courts nears, practitioners and
clients alike can only speculate as to whether this new forum for
Texas business litigation will hold up to the promise of providing
a robust body of business law, and whether these new courts can
compete with the Delaware Court of Chancery—the forum often
thought of as the go-to for business disputes.

Texas is certainly not the first state besides Delaware to create
a specialized court or division for commercial proceedings. In fact,
it is the thirtieth state to adopt some version of a business court
model.! But given Texas’s pro-business reputation—as evidenced
by the slew of companies moving their corporate headquarters
to Texas, including tech giants like Tesla, Oracle, Caterpillar, and
Hewlett Packard*—can the creation of Texas business courts dis-
rupt Delaware as the preeminent forum for commercial litigation?

Overview of the Forthcoming Texas Business
Courts

Jurisdictional Requirements

As the name suggests, the business court will preside over
cases involving a wide array of commercial business disputes, from
corporate governance actions to securities litigation. Business
courts will have civil jurisdiction concurrent with district courts
in civil actions in which the amount in controversy exceeds either
$5 million or $10 million (excluding interest, statutory damages,
exemplary damages, penalties, attorney’s fees, and court costs) in
certain types of cases. Importantly, the $5 million amount in con-
troversy applies to corporate governance, derivative proceedings,
and securities litigation, and other actions “arising out of” the
Business Organizations Code,’ but if a party is a publicly traded
company, the amount in controversy requirement does not apply.*
The $10 million amount in controversy applies when the action
arises out of a qualified transaction or out of a contract or commer-
cial transaction (excluding insurance contracts) in which the par-
ties agreed “in contract or subsequent agreement” to the business
court having jurisdiction over the dispute’ and to actions arising
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out of violations of the Finance or Business & Commerce Code
by an organization or officer acting on behalf of an organization
(excluding certain financial organizations like banks).¢

Relatedly, the business court’s supplemental jurisdiction extends
to any other claim “related to a case or controversy within the court’s
jurisdiction that forms part of the same case or controversy.”” How-
ever, for a supplemental jurisdiction claim to actually proceed in
the business court, both the parties and the judge must agree.® If the
parties do not agree for the claim to proceed in the business court,
that claim may instead proceed in a court of original jurisdiction
concurrently with any related claims pending in the business court.’

If the business court decides on motion or sua sponte that it
lacks jurisdiction over an action, it must provide at least “10 days’
notice of the court’s intent to transfer or dismiss and provide an
opportunity to be heard on any objection,” and either transfer the
action to a district or county court of proper venue or dismiss the
case without prejudice to refiling.'

Initial Divisions and Newly Created Appeals Court

Although the enacting legislation provides for 11 business
court divisions that parallel Texas’s other 11 judicial administra-
tive districts,'' when the business courts open in September 2024,
only five of those districts will be operating.'> Those districts cover
the major metropolitan areas of Texas: Austin, Dallas, Fort Worth,
Houston, and San Antonio."” The remaining districts will either
have judges appointed in July 2026, or may be abolished for lack
of funding."” Additionally, the legislature created a new Fifteenth
Court of Appeals that will sit in Austin and have exclusive jurisdic-
tion over appeals and original proceedings involving the business
courts.

Judges and Written Opinions

Similar to the Delaware Courts of Chancery, the Texas business
courts will be presided over by appointed—not elected—judges.' To
be appointed, the judge must have 10 years of experience practic-
ing complex civil business litigation or business transaction law or
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serving as a judge of a Texas state court with civil jurisdiction, or any
combination thereof."” Judges will serve two-year terms and may
be reappointed.’® If there is more than one judge in a division, the
business court clerk will assign the action to the judges randomly."

The Texas business court judges will issue written opinions in
order to build a precedent of Texas business law.*” Although the
enacted legislation did not mandate written opinions, it provided
that the Texas Supreme Court will “adopt rules for the issuance of
written opinions” by business courts.*! Those rules, also set to take
effect on September 1, 2024, provide that a business court judge
must issue an opinion in connection with a dispositive ruling at a
party’s request, and on an issue “important to the jurisprudence
of the state, regardless of request.”** Additionally, a business court
judge has discretion to issue a written opinion in connection with
any order in the case.”

Jury Trials Available

Unlike the bench trials that occur at the Delaware Court of
Chancery, jury trials will be available in the Texas business courts.
A party in business court has the right to a trial by jury when
required by the constitution.** Venue selection clauses in written
contracts will be honored in the business courts when determining
the appropriate county for trial.>” For other cases originally filed in
the business court, the plaintiff may choose any county for trial that
would have been appropriate under Texas’s general venue statute.?
Cases removed to the business court will hold trial in the county
where the action was originally filed. The parties may also agree
to hold a jury trial in a different county.”’

Removal and Transfer Procedures

A party may remove a case to the business court.”® The par-
ties may agree to the removal “at any time during the pendency of
the action”?® But when not all parties have agreed, the notice of
removal must be filed within 30 days after the party discovered or
reasonably should have discovered facts establishing the business
court’s jurisdiction or, if an application for temporary injunction
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is pending when the party discovered or should have discovered
jurisdictional facts—30 days after the application is granted, denied,
or denied as a matter of law.*

Interestingly, a judge may also move to transfer an action to
an operating division of the business courts’ after notifying the
parties, holding a hearing, and determining that transfer to the
business court will facilitate the fair and efficient administration
of justice.*

Overview of Delaware Court of Chancery

Unlike the emerging Texas business courts, the Delaware Court
of Chancery has a storied and centuries-old history. The Delaware
Court of Chancery was created in 1792% to create courts of equity
jurisdiction, separate and apart from courts providing common
law jurisdiction.** The creation of a separate court of equity repre-
sented a departure from other states in eighteenth-century America,
which had done away with their chancery courts by that time or
never established them.* Yet, some historians credit Delaware’s
maintenance of an equity-based court as the groundwork for the
Delaware Court of Chancery that is known today as a nationally
recognized forum for corporate disputes.* Indeed, the advent of
corporate disputes in the Delaware Chancery Court dates back to
early twentieth century; but for the past 40 years, the Delaware
Chancery Court has solidified itself as a go-to forum for corporate
disputes. This is due, in large part, to the reasoned and relatively
quickly issued opinions.

Today, the Court of Chancery has the jurisdiction to hear all
matters relating to equity. Accordingly, its docket deals “largely of
corporate issues, trusts, estates, other fiduciary matters, disputes
involving the purchase of land and questions of title to real estate
as well as commercial and contractual matters.”’

Considering the corporate tax and other benefits of incorporat-
ing in Delaware,*® together with the expediency of the Delaware
Court of Chancery, it is almost no wonder that nearly 70 percent
of Fortune 500 companies and over 50 percent of all U.S. publicly
traded companies are incorporated in the small coastal state.”® In
2020 alone, an additional 250,000 new businesses registered in the
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state, making the new total number of businesses over 1.6 million.*
By 2022, that number had reached 1.9 million business entities
incorporated under Delaware law.*' In fact, Delaware is “home” to
several big names like Google, Tesla, Walmart, Amazon, Disney,
and American Express, among many others.*

Jurisdiction

As a court of equity, the Delaware Chancery Court has jurisdic-
tion over “all matters and causes in equity” and matters conferred
by statute.* The court does not have jurisdiction over criminal
matters or legal claims where monetary damages are a sufficient
remedy.** However, if a cause of action involves both equitable
and legal claims, the Court of Chancery may exercise discretion to
resolve the legal claims under the “clean up doctrine.”* Therefore,
the Court of Chancery can award damages. Of note, however, the
court lacks the subject matter jurisdiction to award punitive dam-
ages.* In determining whether to consider legal claims under the
cleanup doctrine, the court considers myriad factors, “especially
whether the facts implicating the legal and equitable claims are so
intertwined that severing the legal and equitable claims would be
undesirable or impossible.*’

Appointed “Business Law Experts” as Chancellors and
Fact Finders

Companies flock to the Delaware Court of Chancery for a
multitude of reasons, chief among them: the court offers unparal-
leled experience and a celebrated reputation for effectively handing
corporate litigation and resolving complex business disputes.* In
fact, the Court of Chancery is consistently ranked as the best in
the nation.* The court’s chancellors and magistrates in chancery
are heralded as “business law experts.”*® And, because the Delaware
Court of Chancery does not have juries, parties are guaranteed
to have a knowledgeable and experienced decision-maker as the
trier of law and fact.”® The use of judges also permits the Court
of Chancery to decide cases more quickly.”> Generally, one judge
will handle a case from start to finish,” and will issue a written
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opinion at the conclusion of the case.’* Delaware’s Court of Chan-
cery’s opinions are renowned and closely followed by practitioners
across the United States.”

Importantly, these chancellors and magistrates are appointed
on a merit-based system rather than by election.*® The chancellors
are appointed by the governor, with the advice and consent of the
Delaware Senate.”” The judges serve 12-year terms and are subject
to reappointment by the governor.”® The chancellors “must be
learned in the law and must be Delaware citizens.”*® Magistrates are
“selected by and serve at the pleasure of the chancellor”®® Delaware’s
constitution also “mandates that Delaware courts maintain balance
between the major political parties” with the goal of providing a
body of case law that does not lean heavily toward any political
affiliation.®* The mandated balance between political parties and
judges who are appointed rather than elected allows the court to
preserve impartiality, which is both a point of pride for the court
and something that out-of-state corporations have come to expect.®
The Court of Chancery is currently comprised of one chancellor,
six vice chancellors, and three magistrates in chancery.®® While the
magistrates hear real property disputes among individuals as well
as guardianship and trust administration cases, the chancellors
and vice chancellors focus their time and attention on corporate
and commercial disputes.®* Members of the court strive to keep
current on recent business developments by frequently interacting
with shareholder groups, corporate directors, attorneys in the field,
corporate litigants, and academics around the country.%

Speedy Rulings Despite High-Volume Docket

The structure and limited jurisdiction of the Court of Chancery
permits it to hear a large volume of cases. The court “on average,
receives and disposes of 800 to 1,000 civil actions a year, with the
vast majority involving business disputes.”® In fact, “litigants can
seek (and obtain) an expert ruling from the court within days
or weeks, if necessary.”®” The Court of Chancery does not have
a standardizing briefing schedule, which permits the court great
flexibility and the ability to meet the particular needs of the parties
based on the nature of each case.®® In fact, the court’s flexibility is a
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great benefit to the parties themselves as well, giving them leeway
to determine the best way to litigate their claims.®® The expertise
of the court also enables efficiency and speed: “This expertise
enables ... the Court of Chancery ... to respond in a matter of
weeks, if not days, to requests for preliminary injunctive and other
equitable relief in connection with challenges to complex mergers

and acquisitions and other major corporate transactions.””

Internal Affairs Doctrine Drives Robust Body of Law

The fact that so many companies are incorporated in Delaware
is instrumental to the size and success of Delaware’s Court of
Chancery. The Court of Chancery applies Delaware law to many
important corporate and commercial disputes, which can at times
be outcome determinative.”! When determining which state’s law
will govern a corporate transaction or business dispute, courts
apply choice-of-law principles.”” The “internal affairs doctrine” is
one of those principles, and dictates that a court must apply the
law of the state of incorporation to issues of internal corporate
affairs.”” The Court of Chancery notes that “[a]n important pub-
lic policy served by the internal affairs doctrine is to ensure the
uniform treatment of directors, officers, and stockholders across
jurisdictions.””* The combination of the internal affairs doctrine
and the other established body of case law in the Delaware Court
of Chancery leads to reliability and predictability in the court. The
court is renowned for “its central role in developing an efficient and
predictable body of corporation law.””> Notably, Delaware’s well-
known General Corporation Law is an enabling statute that, among
other things, gives directors broad discretion in their managerial
duties with fiduciary duty review under the purview of the Court.”
Of course, it is a benefit to the small state to maintain the Court of
Chancery’s reputation as the authority on business issues: “Delaware
has an important policy interest in having its courts speak first on
emerging issues of Delaware corporate law, such as going-private
transactions and options backdating, creating a jurisprudence upon
which directors and stockholders may rely with confidence.””

In the words of former Chancellor William B. Chandler III:
“The Court of Chancery remains the nation’s premier business
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court by maintaining internal standards of excellence, by working
with the Executive and Legislative branches of Delaware govern-
ment to improve business law itself and its application through the
Court, and by interaction with our consumers, corporate owners,
decision-makers and the corporate Bar””® Through its expertise,
professionalism, expediency, flexibility, and dedication to staying
at the forefront of business law, the Delaware Court of Chancery
demonstrates that it will be hard to beat as a court for businesses
all over the world.

Will Texas Supplant or Compete with Delaware
as a Preferred Forum for Complex Business
Litigation?

Given Delaware’s vast body of corporate case law and sheer
number of companies incorporated there, it may be difficult (or
impossible) for any state, including Texas, to usurp its historical
position of the foremost business litigation forum in the country.
However, with many companies moving their headquarters to
Texas, the business courts may offer a new choice of forum, even
if those companies are also incorporated in Delaware.

To that end, the Texas business courts will offer several
potential benefits that the Delaware Chancery Court does not,
including the opportunity to sue on a purely monetary claim
(as long as it otherwise meets the business court’s jurisdictional
requirements) without the need for an equitable component of
the case. And, unlike in the Delaware Chancery Court, jury trials
will be available for corporate litigants who prefer to tell their
story to a jury.

Also notable, while the Delaware Court of Chancery lacks
jurisdiction over punitive damages claims, there is nothing in the
Texas statute indicating that exemplary damages are unavailable
(although they may not be used to meet the amount in contro-
versy requirement).”” Even so, the lofty amount in controversy
requirements applicable to the Texas business court suggests
that it may be difficult for litigants to pursue their claims in the
Texas business court, particularly if equitable relief and potential
damages under the cleanup doctrine are available in Delaware.
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Conclusion

Although the Texas Supreme Court has recently adopted several
new Texas Rules of Civil Procedure to govern procedure in the
business courts, confusion still exists as to exactly how those pro-
cedures will play out in practice. Gaps in procedure not addressed
by statute or the new rules will likely result in anticipated growing
pains from a logistical standpoint. Compared to the decades of
established practice in the Delaware Court of Chancery, parties
litigating in Delaware can likely anticipate more predictability
of procedure and practice, while still maintaining the flexibility
afforded by the Court of Chancery.

With the nascent Texas business courts still on the horizon—and
likely constitutional challenges ahead of it, too—only time will tell
whether the Texas business court will provide the same sophistica-
tion and expertise for which the Delaware Court of Chancery is
renowned.

* %

Note: This article should not be construed as legal advice or
legal opinion on any specific facts or circumstances. The contents
are intended for general informational purposes only, and you are
urged to consult your own lawyer on any specific legal questions
you may have concerning your situation.

* Jenna Johnson (jenna.johnson@btlaw.com) is an Associate at
Barnes & Thornburg LLP who defends primarily pharmaceutical and
medical device clients facing complex commercial disputes and in
multidistrict litigation. Amy E. Tryon (amy.tryon@btlaw.com) is an
Associate at Barnes & Thornburg LLP who helps strategically guide
clients through litigation and dispute resolution toward a solution
that best suits their needs. Tim Hudson (tim.hudson@btlaw.com) is
a Partner at Barnes & Thornburg LLP who provides tailored counsel
and representation for clients in matters involving product liability and
mass torts in multidistrict litigation, as well as commercial litigation
and trade secrets.
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